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CONSTITUTIONAL  IMPLICATIONS  OF  THE 
CHEMICAL  WEAPONS  CONVENTION 


TUESDAY,  SEPTEMBER  10,  1996 

U.S.  Senate, 
Subcommittee  on  the  Constitution,  Federalism, 

AND  Property  Rights, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Hank  Brown  (chair- 
man of  the  subcommittee)  presiding. 

Also  present:  Senators  Kyi,  DeWine,  Simon,  Feingold,  and  Kohl 
[ex  officio]. 

OPENING  STATEMENT  OF  HON.  HANK  BROWN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  COLORADO 

Senator  Brown.  The  meeting  will  come  to  order.  I  appreciate 
very  much  the  witnesses  that  will  appear  today  taking  the  time  to 
share  their  thoughts  with  us.  We  have  imposed  on  a  number  of  au- 
thorities in  this  area  to  examine  the  treaty  and  share  with  us  their 
thoughts  and  suggestions  with  regard  to  constitutional  questions, 
as  well  as  other  matters  relating  to  the  treaty. 

The  American  Revolution  was  one  not  simply  of  arms,  but  one 
of  ideas,  and  some  of  those  ideas  are  as  revolutionary  today  as  they 
were  200  years  ago.  One  of  those  revolutionary  ideas  is  that  rights 
did  not  emanate  from  the  king,  but  they  came  from  our  maker,  and 
that  at  times  individual  rights  would  have  priority  over  even  the 
rights  of  the  government,  whether  a  king  or  elected  democracy; 
that  individual  rights  superseded  the  powers  of  governments  in 
many  significant  areas. 

It  was  a  revolutionary  thought,  and  is  today  in  much  of  the 
world,  that  individual  rights  should  dominate  in  our  concerns,  even 
over  the  collective  good  at  some  times.  Those  rights,  admittedly, 
are  tightly  defined  and  closely  scrutinized,  as  is  appropriate  in  any 
society.  But  we  have  today  before  us  a  very  important  question 
that  relates,  in  part,  to  searches  smd  seizures.  Few  things  are  as 
important  as  that  protection.  It  came  out  of  not  only  the  very  dif- 
ficult experiences  with  unreasonable  searches  and  seizures  by  a 
British  Government,  but  through  a  long  tradition  of  people  think- 
ing the  sanctity  of  their  home  and  their  property  had  a  great  deal 
to  do  with  their  individual  person  and  with  their  individual  rights 
and  with  the  preservation  of  those,  even  in  the  face  of  compelling 
government  interest. 

(1) 


Our  constitutional  language  has  been  interpreted  many  times 
and  recognizes  a  number  of  areas  where  it  is  appropriate  for 
searches  and  seizures  to  take  place,  but  what  we  are  faced  with 
now  is  an  international  standard,  admittedly  for  a  good  purpose, 
one  of  hoping  to  control  chemical  weapons  and  search  out  ones  that 
may  be  illegal  or  inappropriate.  Few  purposes  are  as  compelling 
and  as  important,  but  it  does  raise  a  question  of  whether  or  not 
an  international  standard  and  an  international  treaty  will  be  given 
access  to  Americans  and  their  property  that  supersedes  the  con- 
stitutional rights. 

It  is  important  for  us  to  review  this  this  morning  not  only  for  the 
deliberations  of  the  Senate  in  ratifying  the  treaty,  but  also  in  de- 
signing legislation  that  may  accompany  the  treaty.  It  may  well  be 
that  there  is  a  clear  path  ahead  of  us  that  can  be  worked  out  that 
accommodates  both  the  interest  of  the  constitutional  rights  against 
unreasonable  searches  and  seizures  and  a  very  important  interest 
in  trying  to  control  chemical  weapons.  So  as  you  testify  today,  we 
would  appreciate  not  only  your  thoughts  about  the  treaty,  but  your 
thoughts  about  ways  to  possibly  work  out  a  way  to  find  that  we  can 
accommodate  both  very  legitimate  interests. 

Our  first  panel  is  made  up  of  distinguished  scholars  that  we  are 
hopeful  can  shed  light  on  this  difficult  subject.  John  Yoo  is  a  pro- 
fessor of  law  at  Boalt  Hall  School  of  Law  in  Berkeley,  CA;  Roger 
Pilon,  with  the  Cato  Institute;  Barry  Kellman,  who  is  a  professor 
of  law  at  DePaul  College  of  Law  in  DePaul,  IL.  We  appreciate  all 
of  you  coming  and  taking  your  time.  We  will  follow  a  5-minute  rule 
and  then  go  to  questions. 

I  will  now  turn  to  our  colleague  from  Arizona  to  see  if  he  has  an 
opening  statement. 

Senator  Kyl.  Mr.  Chairman,  I  do  if  you  wouldn't  mind  indulging 
me  for  just  a  few  moments  to  present  that. 

Senator  Brown.  I  appreciate  that. 

STATEMENT  OF  HON.  JON  KYL,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  ARIZONA 

Senator  Kyl.  I  first  want  to  begin  by  complimenting  you  on  hold- 
ing this  hearing.  It  is  very  important.  I  regret  that  really  at  this 
late  hour,  with  only  a  couple  of  days  before  the  Senate's  consider- 
ation of  this  treaty,  we  are  in  a  position  to  hold  this  hearing  when 
it  would  be  obviously  preferable  to  have  considered  some  of  these 
very  difficult  issues  before  now,  but  your  willingness  to  do  it  at  this 
point  is  very  much  appreciated. 

This  treaty,  the  Chemical  Weapons  Convention,  purports  to  be  a 
global  and  verifiable  ban  on  the  possession  and  use  of  chemical 
weapons.  I  think  it  is  known  that  I  have  serious  concerns  that  is 
neither  global  nor  verifiable,  but  today  we  are  focused  just  on  the 
legal  issues  surrounding  the  treaty's  verification  provisions  and  my 
intention  is  to  ask  the  witnesses  of  our  first  and  third  panels 
whether  or  not  they  believe  that  this  treaty  infringes  on  the  con- 
stitutional rights  of  U.S.  citizens. 

The  CWC  empowers  an  international  organization,  the  so-called 
Organization  for  the  Prohibition  of  Chemical  Weapons,  or  OPCW, 
to  collect  unprecedented  amounts  of  data  from  private  companies, 
and  will  allow  groups  of  international  inspectors  to  conduct  intru- 


sive  inspections  of  private  manufacturing  facilities.  Throughout  the 
history  of  arms  control,  this  approach  to  verification  is  unprece- 
dented. Never  before  has  the  private  sector  been  the  focus  of  such 
an  all-encompassing  verification  scheme.  Because  of  this,  I  think  it 
is  incumbent  upon  us  to  make  sure  that  the  objectives  embodied 
in  the  treaty  do  not  trespass  upon  the  rights  of  our  citizens. 

The  second  panel  will  discuss  the  issues  surrounding  the  demili- 
tarization of  our  chemical  weapons  stockpile,  and  let  me  make  my 
position  clear,  Mr.  Chairman,  before  I  go  any  further.  I  do  not  be- 
lieve that  there  is  any  reason  to  keep  chemical  weapons  in  our  ar- 
senal. A  law  already  requires  the  elimination  of  our  unitary  weap- 
ons by  the  year  2004,  and  I  believe  we  should  comply  with  this  law 
without  further  delay  and,  in  addition  to  that,  consider  eliminating 
our  binary  weapons  as  well. 

Now,  before  we  hear  from  the  witnesses,  I  know  you  have  asked 
me  to  provide  a  very  brief  overview  of  the  verification  regime  and 
perhaps  that  will  be  useful,  since  the  witnesses'  time  is  limited,  as 
a  context  for  the  considerations  of  the  substantive  issues.  Three 
features  of  the  treaty  are  intended  to  ensure  that  the  parties  to  the 
CWC  are  not  covertly  producing,  stockpiling,  or  using  chemical 
weapons.  Briefly,  I  will  discuss  each  element. 

First,  the  CWC  requires  producers,  processors,  and  some  consum- 
ers of  restricted  chemicals  to  make  data  declarations  that  will 
allow  inspectors  to  monitor  the  production  and  retention  of  chemi- 
cal weapons.  Companies  will  be  required  to  fill  out  initial  declara- 
tions and  annual  reports  on  activities  associated  with  restricted 
substances.  These  reports  will  provide  a  general  picture  of  each 
plant's  activities  and  a  baseline  for  inspectors  to  use  when  judging 
compliance.  The  U.S.  national  authority  responsible  for  treaty  im- 
plementation will  collect  the  required  data  from  industry  and 
transmit  reports  on  an  annual  basis  to  the  OPCWs  Technical  Sec- 
retariat. 

It  is  unclear  how  many  companies  will  be  affected  by  these  data 
reporting  requirements.  There  have  been  many  different  estimates, 
but  a  May  17  fax  from  ACDA  suggests  that  2,175  industry  sites 
across  the  United  States  will  be  affected  by  the  treaty.  The  director 
of  ACDA,  John  Holum,  was  recently  quoted  in  an  article  as  sug- 
gesting that  only  40  sites  would  be  affected  by  the  treaty.  Other 
analyses  by  the  Senate  Foreign  Relations  Committee  suggest  there 
could  be  some  3,000  to  8,000,  so  the  numbers  vary  significantly.  In 
any  case,  the  cost  of  reporting  is  not  insignificant. 

I  recently  sent  out  the  Department  of  Commerce's  own  draft  re- 
porting requirements  to  several  companies  identified  by  ACDA  as 
being  affected  by  CWC.  Just  to  cite  a  couple,  the  Dial  Corp.  was 
one.  It  is  an  Arizona  company.  It  is  the  soap  manufacturer  with 
which  we  are  all  familiar,  and  it  reported,  and  I  am  quoting  now, 
that  "it  will  take  one-half  man-year  to  complete  our  reporting,  at 
an  estimated  total  cost  of  $70,000  annually."  I  will  provide  a  copy 
of  that  letter  for  inclusion  in  the  transcript  of  the  hearing. 

The  second  major  element  of  the  CWC  verification  regime  in- 
volves routine  inspections.  According  to  a  1993  Office  of  Technology 
Assessment  report,  routine  inspections  of  commercial  chemical 
plants  are  designed  to  detect  and  thereby  deter  the  use  of  declared 
facilities  for  CW  agent  production.  Routine  inspections  will  take 


place  when  the  CWC  enters  into  force  and  on  a  somewhat  regular 
basis  thereafter.  The  U.S.  national  authority  will  negotiate  facility 
agreements  with  many,  but  not  all  facilities  before  routine  inspec- 
tions occur.  These  agreements  will  lay  out  areas  of  the  site  that 
will  be  inspected,  where  samples  can  be  taken,  which  plant  records 
can  be  audited,  appropriate  safety  measures,  and  rules  for  escorts. 

One  of  the  biggest  concerns  about  the  treaty  is  the  potential  for 
the  theft  of  confidential  business  information  of  trade  secrets.  Be- 
cause inspectors  are  allowed  to  interview  personnel,  audit  records, 
take  samples,  and  so  on,  there  is  a  chance  that  industrial  espio- 
nage will  occur.  I  mentioned  the  Dial  Corp.  letter  and  they  con- 
clude in  their  letter,  "We  are  not  prepared  to  receive  a  foreign  in- 
spection team  to  our  facilities,  and  we  would  be  greatly  concerned 
that  such  a  visit  might  compromise  our  confidential  business  infor- 
mation." 

I  might  add,  Mr.  Chairman,  that  this  was  one  of  the  two  issues 
that  was  raised  in  a  letter  from  Judge  Robert  Bork  to  the  chairman 
of  the  full  committee,  and  I  would  like  to  insert  that  letter  for  the 
record  as  well.  He  raised  both  fourth  and  fifth  amendment  issues 
with  regard  to  the  treaty.  I  would  also  note  that  neither  the  treaty 
nor  the  implementing  legislation  that  has  been  suggested  protects 
against  this. 

Finally,  since  my  time  is  just  about  up,  the  final  facet  of  the 
CWC  verification  regime  entails  what  are  described  as  challenge 
inspections.  If  I  may  have  just  one  more  minute  to  conclude  this, 
I  think  I  can,  Mr.  Chairman. 

Senator  Brown.  Without  objection. 

Senator  Kyl.  Because  governments  may  seek  to  violate  the  trea- 
ty by  engaging  in  clandestine  activities,  challenge  inspections  allow 
a  short-notice  inspection  of  facilities  suspected  of  violating  the  trea- 
ty. Unlike  routine  inspections,  challenge  inspections  can  take  place 
at  any  facility,  declared  or  undeclared. 

For  challenges  of  undeclared  facilities,  the  inspection  team  will 
arrive  on-site  within  48  hours  after  the  host  company  has  been  no- 
tified. Officials  in  undeclared  plants  must  grant  some  access  to  the 
site  within  5  days  after  the  challenge  is  announced.  There  is  only 
one  way  to  prevent  a  frivolous  challenge  inspection  from  occurring. 
Within  12  hours  after  the  challenge  is  presented  to  the  OPCW, 
three-fourths  of  the  member  nations  assigned  to  the  OPCW's  execu- 
tive council  must  rule  that  the  inspection  is  abusive  and  must  vote 
to  prohibit  the  inspection.  The  United  States  is  not  guaranteed  a 
slot  on  the  executive  council  and  if  a  facility  in  the  United  States 
was  challenged,  we  would  not  be  allowed  to  vote  to  overturn  the 
challenge. 

One  company  in  Arizona,  Sundt,  a  construction  company,  is  an- 
other business  concerned  about  the  treaty.  In  response  to  the  letter 
that  I  sent  earlier,  the  CEO  of  Sundt  stated,  "No,  we  are  not  pre- 
pared to  receive  a  delegation  at  our  facilities  for  a  5-  to  10-day  in- 
spection. Based  upon  the  depth  of  the  inspection  *  *  *  we  feel  that 
it  could  be  difficult  to  safeguard  confidential  business  information 
during  this  inspection.  This  has  to  do  not  only  with  our  internal 
corporate  information,  but  we  would  be  concerned  about  informa- 
tion that  we  have  signed  a  confidentiality  agreement  with  our  part- 
ners and/or  customers." 


So  in  conclusion,  Mr.  Chairman,  I  believe  that  CWC's  data  re- 
porting requirements  and  inspection  provisions  present  us  with 
some  very  serious  legal  issues.  I  would  like  to  know  whether  war- 
rants will  be  issued  for  inspections,  and  if  so,  who  will  issue  the 
warrants.  I  would  like  to  know  how  probable  cause  will  be  deter- 
mined and  whether  or  not  a  magistrate  can  prevent  an  inspection 
from  occurring  when  the  evidence  does  not  meet  our  constitutional 
standards. 

I  am  concerned  by  the  letters  I  have  received  from  industry  con- 
cerning the  treat/s  inspection  regime  and  I  would  like  to  know 
how  business  will  be  compensated  for  losses  of  confidential  busi- 
ness information,  and  whether  or  not  the  U.S.  Government  will  be 
liable  for  those  losses. 

I  know  we  have  some  excellent  witnesses  today  to  present  a  dis- 
cussion on  these  issues  and  I  look  forward  to  their  responses. 
Thank  you,  Mr.  Chairman. 

Senator  Brown.  Thank  you.  I  would  ask  unanimous  consent  that 
the  letters  that  the  Senator  from  Arizona  referred  to  and  a  state- 
ment by  the  Chemical  Manufacturers  Association  in  support  of  the 
treaty  be  included  in  the  record.  Without  objection,  so  ordered. 

[The  statements  referred  to  follow:] 

SuNDT  Corp., 
Tucson,  AZ,  July  19,  1996. 
Hon.  Jon  Kyl, 
Hart  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Kyl:  We  are  honored  and  appreciate  the  fact  that  your  office  in- 
cluded Sundt  Corp.  in  the  19  June  1996  request  for  information  regarding  the  pur- 
ported onerous  implications  of  the  Chemical  Weapons  Convention  (CWC)  treaty 
which  the  U.S.  Senate  is  in  the  process  of  ratifying.  We  would  like  to  provide  you 
our  input  in  the  order  posed  for  your  information,  study,  and  use: 

1.  Question.  Are  you  familiar  with  the  CWC,  and  do  you  understand  your  respon- 
sibilities should  this  treaty  enter  into  force? 

Answer.  Some  of  my  colleagues  at  Sundt  Corp.  are  vaguely  aware  of  the  proposed 
CWC  treaty.  Please  keep  in  mind  that  we  are  a  construction  company,  not  a  manu- 
facturing company,  and  the  list  of  toxic  chemicals  and  their  precursors  are  outlined 
in  Schedules  1-3  are  neither  manufactured  nor  used  by  us.  Regarding  our  obliga- 
tions should  the  treaty  become  law,  we  understand  that  we  will  have  the  respon- 
sibility to  determine  and  update  on  some  stated  frequency  the  facts,  and  attest  that 
we  either  have  or  do  not  have  in  our  possession  the  aforementioned  chemicals. 

2.  Question.  Will  your  company  incur  reporting  requirements  because  it  produces, 
possesses,  or  uses  Schedule  1,  2,  3  or  Discrete  Organic  Chemicals  (DOCs)?  Please 
identify  which  Schedule/DOC  may  apply. 

Answer.  We  are  not  chemists.  The  interpretation  and  understanding  of  the  chemi- 
cals outlined  in  the  Schedules  required  us  to  consult  with  the  University  of  Arizo- 
na's Chemical  Department.  This  enabled  us  to  make  a  determination  of  our  posses- 
sion, use,  and  ownership  of  the  listed  chemicals.  Although  we  did  not  have  either 
the  Schedule  1-3  chemical  or  the  DOCs  in  our  possession,  we  did  discover  that  some 
of  the  chemicals  mentioned  in  the  schedules  of  precursors  are  chemicals  that  may 
be  found  in  everyday  products  which  we  do  have  and  are  using.  Therefore,  in  order 
to  state  without  reservations  that  we  do  or  do  not  have  in  our  possession  any  (em- 
phasis added)  of  the  chemicals  or  their  constituents,  we  would  have  to  either  hire 
a  consultant  versed  in  chemistry  or  put  a  chemist  on  our  staff  for  the  assurance  and 
determination  of  our  strict  adherence 

Fvirther,  as  with  the  reporting  requirements  of  our  present  Department  of  Defense 
construction  work,  we  are  almost  certain  that  these  CWC  requirements  will  "flow 
down"  to  our  subcontractors  and  suppliers.  Most  of  these  firms  are  not  in  a  position 
to  either  determine  compliance  or  to  adhere  to  the  reporting  requirements.  Taking 
this  further,  we  have  a  very  successful  program  involving  Small  and  Small  Dis- 
advantaged Business  organizations.  For  the  most  part,  until  these  organizations  are 
estabhshed,  it  is  felt  that  the  reporting  would  place  an  undue  hardship  upon  these 
fledgling  firms. 


3.  Question.  How  much  time  will  it  take  for  you  to  fill  out  the  attached  draft  data 
reporting  forms?  Please  provide  an  estimate  of  your  costs  to  complete  the  applicable 
forms. 

Answer.  As  previously  provided  in  #2  above,  we  feel  that  with  five  (5)  major  of- 
fices/warehouses/shops in  two  (2)  States,  up  to  thirty-five  (35)  jobsite  offices  utiUzing 
subcontractors  and  suppliers  in  eight  (8)  States,  the  complete  and  final  determina- 
tion of  what  we  have  in  the  way  of  compounds  and  their  derivatives,  the  interactive 
relationships  with  the  Schedules  1-3  or  the  DOCs,  et  al.,  could  involve  costs  for 
Sundt  Corp.  of  a  chemist's  or  consultant's  time  amounting  to  $50,000-$  100,000  per 
annum  not  including  Sundt  Corp.'s  administrative  time.  After  the  initial  determina- 
tion is  made  of  our  compliance  combined  with  an  intra-company  education  program 
for  our  personnel,  we  feel  that  the  updates  required  may  not  be  as  grievous  as  the 
initial  determinations.  As  we  close  and  open  new  projects  every  year,  we  are  at  a 
loss  to  determine  the  requirements  for  fi-equency  of  reporting  as  well  as  the  detail 
involved.  Also,  we  are  unable  to  determine  if  Sundt  Corp.,  in  their  role  as  General 
Contractor,  would  be  responsible  and  liable  for  the  accuracy,  timeliness,  and  com- 
pleteness of  the  reporting,  if  required,  of  their  subcontractors  and  suppliers.  The 
cost  of  compUance  would  be  expensive. 

4.  Question.  Is  your  company  prepared  to  receive  a  foreign  inspection  team  and 
allow  access  to  your  facilities  for  up  to  84  hours?  Can  you  adequately  safeguard  con- 
fidential business  information  during  such  an  inspection? 

Answer.  No,  we  are  not  prepared  to  receive  a  delegation  at  our  facilities  for  a  5 
to  10  day  inspection.  Although  we  do  not  believe  that  the  inspection  team  will  take 
a  toted  of  84  hours  to  determine  compliance  for  Sundt  Corp.,  we  believe  that  the 
inspection  team  must  be  accompanied  by  personnel  from  our  company  and  in  the 
case  of  a  jobsite,  probably  a  representative  of  the  customer  or  owner. 

Based  upon  the  depth  of  inspection,  e.g.,  interviews  with  corporate  personnel,  em- 
ployees, vendors,  subcontractors;  review  of  drawings,  purchase  orders,  subcontracts; 
inspection  and  review  of  internal  and  external  correspondence;  we  feel  that  it  could 
be  difficult  to  safeguard  confidential  business  information  during  this  inspection. 
This  has  to  do  not  only  with  our  internal  corporate  information  but  we  would  be 
concerned  about  information  that  we  have  signed  a  confidentiality  agreement  with 
our  partners  and/or  customers. 

All  in  all,  we  are  very  supportive  of  any  initiatives  and  measures  that  would  ac- 
complish a  worldwide  ban  on  the  production,  possession,  and  use  of  chemical  weap- 
ons. We  hope  that  our  responses  are  not  viewed  as  negative  to  the  overall  purpose 
of  the  treaty  but  are  viewed  as  concerns  regarding  implementation  and  adherence 
to  the  procedural  mechanics  of  implementation. 

If  you  have  any  questions,  please  give  us  a  call. 
Sincerely, 

J.  Doug  Pruitt, 
President,  Sundt  Corp. 


The  Dial  Corp., 
Phoenix,  AZ,  July  23,  1996. 
Re:  Chemical  Weapons  Convention  (CWC)  Treaty;  Comments  from  The  Dial  Corp. 
Senator  JoN  Kyl, 
Phoenix,  AZ. 

Dear  Senator  Kyl:  This  responds  to  your  letter  of  June  19,  1996  to  Mr.  John 
Teets,  requesting  information  from  The  Dial  Corp.  concerning  potential  effects  of  the 
Chemical  Weapons  Convention  (CWC)  Treaty,  as  currently  drafted. 
Our  answers  correspond  to  your  numbered  questions. 

1.  Yes. 

2.  Yes,  Dial  would  have  reporting  requirements  for  Discrete  Organic  Chemicals 
(DOCs).  We  would  have  no  reporting  requirements  for  Schedule  1,  2,  or  3  chemicals. 

3.  We  estimate  it  will  take  one-half  man-year  to  complete  our  reporting,  at  an  es- 
timated total  cost  of  $70,000. 

4.  We  are  not  prepared  to  receive  a  foreign  inspection  team  to  our  facilities,  and 
we  would  be  greatly  concerned  that  such  a  visit  might  compromise  our  confidential 
business  information. 

We  have  been  following  this  issue  because  of  its  potential  impact  on  our  Company. 
As  you  know,  Dial  is  a  producer  of  consumer  products  and  its  operations  have  no 
connection  with  chemical  weapons  manufacturing.  Unfortunately,  however,  the 
Treaty  mandates  reporting  requirements  for  companies  like  Dial.  Since  Dial  uses 
approximately  5,000  different  chemicals  in  its  production  of  various  household  prod- 
ucts, the  required  reports  impose  a  significant  administrative  burden.  Furthermore, 


tracking  production  and  usage  back  to  1946  would  be  impossible  because  such  his- 
torical data  no  longer  exists. 

To  the  extent  you  believe  the  Treaty  to  be  in  the  country's  national  interest,  we 
recommend  you  support  changes  in  the  cvurent  draft  to  make  it  applicable  only  to 
U.S.  chemical  weapons  manufacturers. 

Thank  you  for  your  contacting  us  on  this  matter.  We  agree  with  your  concerns 
and  hope  this  letter  will  provide  information  which  will  be  of  assistance  to  you. 
Sincerely, 

William  A.  Arbitman, 
Associate  General  Counsel. 


Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee,  Washington,  DC. 

Dear  Orrin:  I  understand  that  your  Committee  is  holding  hearings  on  the  con- 
stitutional issues  raised  by  the  Chemical  Weapons  Convention  (CWC)  that  is  await- 
ing Senate  ratification.  I  am  certainly  not  intimately  familiar  with  the  Convention 
but  a  brief  review  of  some  of  its  provisions  shows  that  there  are  grounds  to  be  con- 
cerned about  their  compatibility  with  the  Constitution. 

Fourth  and  Fifth  Amendment  concerns  are  raised  by  the  United  States'  obligation 
to  open  on-site  inspections  any  facility,  whether  in  the  public  sector  or  privately 
owned.  Apparently,  no  probable  cause  need  be  shown.  A  foreign  state  will  have  the 
right  to  a  challenge  inspection  of  a  U.S.  facility  without  the  grounds  that  are  essen- 
tial for  a  search  warrant. 

The  U.S.  is  required  by  the  CWC  to  enforce  inspection  by  an  international  team, 
even  over  opposition  from  the  owner.  On-site  personnel  can  be  compelled  to  answer 
questions,  provide  data,  and  permit  searches  of  anything  within  the  premises,  in- 
cluding records,  files,  papers,  processes,  controls,  structures  and  vehicles. 

Whatever  the  merits  otherwise  of  the  claim  that  the  "pervasively  regulated  indus- 
tries" exception  avoids  the  Fourth  Amendment  problems,  it  is  my  understanding 
that  the  majority  of  the  3,000  to  8,000  companies  expected  to  be  covered  are  not 
pervasively  regulated. 

Additional  Fifth  Amendment  problems  arise  fi-om  the  authority  of  inspectors  to 
collect  data  and  analyze  samples.  This  may  constitute  an  illegal  seizure  and,  per- 
haps, constitute  the  taking  of  private  property  by  the  government  without  com- 
pensation. The  foreign  inspectors  will  not  be  subject  to  punishment  for  any  theft  of 
proprietary  information. 

American  citizens  will  have  fewer  rights  to  information  concermng  investigations 
concerning  them  or  their  businesses  than  they  would  if  investigated  by  a  U.S.  agen- 
cy. Freedom  of  Information  requests  will  not  be  permitted  under  the  proposed  CWC 
implementing  legislation. 

The  U.S.  has  properly  insisted  on  the  following  clause:  "The  inspected  state  party 
shall  be  under  the  obligation  to  allow  the  greatest  access  taking  into  account  any 
constitutional  obligations  it  may  have  with  regard  to  proprietary  rights  or  searches 
and  seizures."  There  is  an  obvious  tension  between  the  U.S.'s  obligation  to  provide 
the  greatest  access  and  its  constitutional  obligations.  Apparently,  some  U.S.  official 
would  consider  the  constitutional  questions  involved  before  enforcing  an  inspection 
requirement. 

'This  is  likely  to  mean  that  the  owner  of  a  facility  will  be  faced  with  an  inter- 
national inspection  team,  backed  up  by  the  U.S.  government,  demanding  access  to 
his  property  and  demanding  answers  and  documents  from  his  employers.  No  one 
will  be  shown  a  search  warrant  and,  so  far  as  I  can  gather,  the  owner  or  employee 
must  decide  on  the  spot  whether  he  has  a  constitutional  right  to  refuse  what  is  de- 
manded. If  he  refuses  and  turns  out  to  be  wrong,  he  will  face  punishment.  At  least 
a  citizen  shown  a  search  warrant  knows  that  a  judge  has  deemed  the  search  con- 
stitutional. 

The  provision  in  question  speaks  of  constitutional  obligations  with  regard  to  prop- 
erty rights  or  searches  and  seizures.  That  does  not  cover  the  Fifth  Amendment  right 
not  to  incriminate  oneself.  Yet  self-incrimination  is  a  real  danger  for  people  required 
to  answer  questions,  turn  over  documents,  and  other  matter. 

All  in  all,  there  appear  to  be  a  number  of  difficult  and  important  constitutional 
questions  raised  by  the  Chemical  Weapons  Convention.  I  am  confident  that  you  and 
yoiu-  colleagues  wiU  examine  them  carefully,  including  questions  that  you  will  see 
and  I  have  not. 
Sincerely, 

Robert  H.  Bork. 
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Joint  Statement  by  the  Chemical  Manufacturers  Association,  Synthetic  Or- 
ganic Chemical  Manufacturers  Association,  and  Pharmaceutical  Research 
and  Manufacturers  of  America 

America's  chemical  and  pharmaceutical  industries  strongly  support  Senate  ratifi- 
cation of  the  Chemical  Weapons  Convention.  This  treaty  will  help  make  the  world 
a  safer  place. 

Chemical  and  pharmaceutical  companies  do  not  produce  chemical  weapons.  But 
they  do  produce  commercial  products  with  important  applications  in  areas  like  med- 
icine and  crop  protection  using  technology  which  can  be  misapplied  to  create  weap- 
ons agents. 

That's  why  we  support  this  treaty.  It  creates  an  international  network  designed 
to  track  the  flow  of  our  raw  materials  and  products  and  protect  against  illegal  diver- 
sions. It  will  help  keep  our  products  out  of  the  wrong  hands. 

Our  industries  have  spent  years  examining  and  testing  the  Chemical  Weapons 
Convention.  We  have  worked  closely  with  treaty  officials  honing  the  reporting  and 
inspection  provisions  that  apply  to  business.  We  think  the  treaty  strikes  a  respon- 
sible balance  between  verifying  compliance  and  safeguarding  legitimate  business  in- 
formation. 

In  short,  the  benefits  of  this  treaty  far  outweigh  the  costs.  Ratifying  it  is  the  right 
thing  to  do. 

The  U.S.  Senate  can  send  a  powerful  message  to  the  community  of  nations  that 
chemical  weapons  have  no  place  in  today's  world.  We  urge  the  Senate  to  support 
this  historic  arms  control  agreement,  and  the  prompt  passage  of  the  accompanying 
implementing  legislation. 

Senator  BROWN.  Senator  Simon,  do  you  have  a  statement? 

STATEMENfT  OF  HON.  PAUL  SIMON,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  ILLINOIS 

Senator  SiMON.  Yes.  Just  very  briefly,  there  are  two  fundamental 
questions.  One  is  is  there  a  violation  of  our  sovereignty,  of  our  Con- 
stitution. Article  VII  of  the  Chemical  Weapons  Convention  states, 
and  I  am  quoting,  "Each  state  party  shall,  in  accordance  with  its 
constitutional  processes,  adopt  the  necessary  measures  to  imple- 
ment its  obligations  under  this  Convention."  I  think  that  meets 
some  of  the  concerns  of  Senator  Kyi. 

Then  the  second  question  is  is  it  prudent,  is  it  wise.  While  there 
may  be  some  questions  raised,  I  think  you  have  to  balance  that 
with  the  concerns  of  some  of  the  chemical  manufacturers  and  I 
think  we  can  handle  this  so  we  can  protect  trade  secrets.  The  idea 
is  not  to  go  into  the  Dial  Soap  Co.  and  find  out  how  they  make  Dial 
soap  so  Ivory  soap  can  imitate  Dial  soap.  The  idea  is  to  protect  civ- 
ilization, to  protect  humanity,  and  I  believe  that  we  can  do  that. 

I  appreciate  your  having  the  hearing  here.  We  are  going  to  be 
voting  very  shortly  on  this.  I  hope  we  do  the  right  thing  and  ap- 
prove the  treaty. 

Senator  Brown.  Thank  you.  Senator  Kohl. 

STATEMENT  OF  HON.  HERBERT  KOHL,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WISCONSIN 

Senator  KoHL.  Thank  you,  Mr.  Chairman.  Since  it  appears  that 
the  full  committee  will  not  be  considering  the  Chemical  Weapons 
Convention  this  year,  I  want  to  thank  you,  Mr.  Chairman,  for  per- 
mitting to  join  the  subcommittee  this  morning  as  they  consider 
some  of  the  constitutional  issues  surrounding  the  convention.  There 
is  no  question  in  my  mind  that  we  have  a  strong  national  interest, 
Mr.  Chairman,  in  seeing  this  multilateral  treaty  ratified  as  soon  as 
possible. 


My  interest  in  the  Chemical  Weapons  Convention  is  twofold.  One 
of  the  first  bills  I  sponsored  and  saw  enacted  into  law  when  I  came 
to  the  Senate  was  the  Biological  Weapons  Convention  implementa- 
tion legislation.  The  convention  we  consider  today  is  an  important 
follow-on,  and  I  look  forward  to  our  committee's  consideration  of 
the  implementation  legislation  which  is  now  pending  in  the  Foreign 
Relations  Committee. 

Second,  Mr.  Chairman,  my  work  this  year  on  the  Terrorism  Sub- 
committee has  convinced  me  of  the  risks  all  Americans  face  should 
chemical  weapons  fall  into  the  wrong  hands.  The  Geneva  Protocol 
of  1925  banning  the  use  of  chemical  weapons  in  war  is  not  enough. 
We  must  do  all  we  can  to  rid  the  world  of  these  horrible  weapons 
of  mass  destruction.  We  retain  no  comparative  advantage  by  declin- 
ing to  ratify  the  treaty.  The  U.S.  Government  has  already  made  a 
commitment  to  destroy  its  stockpile  of  chemical  weapons.  The 
Chemical  Weapons  Convention  is  an  important  step  toward  eradi- 
cating chemical  weapons  from  the  rest  of  the  world. 

Th£ink  you,  Mr.  Chairman. 

Senator  Brown.  Thank  you.  I  would  like  to  ask  unanimous  con- 
sent that  Senator  Biden's  statement  be  included  in  the  record. 
Without  objection,  so  ordered. 

[The  prepared  statement  of  Senator  Biden  follows:] 

Prepared  Statement  of  Hon.  Joseph  R.  Biden,  Jr.,  a  U.S.  Senator  From  the 

State  of  Delaware 

Today's  hearing  will  explore  the  constitutional  issues  raised  by  the  Chemical 
Weapons  Convention,  which  is  scheduled  to  be  considered  for  ratification  on  the 
Senate  floor  this  week. 

Opponents  of  the  treaty  are  claiming — incorrectly  in  my  view — that  the  Conven- 
tion violates  the  fourth  amendment.  They  say  it  would  allow  international  arms  con- 
trol inspectors  to  conduct  warrantless  searches  of  private  residential  and  commer- 
cial property. 

I  strongly  disagree.  But  before  I  say  a  word  about  the  merits  of  that  argument, 
I'd  like  to  make  a  preliminary  observation. 

It  seems  to  me  that  there  is  a  certain  schizophrenia  these  days  about  the  fourth 
amendment.  People  seem  to  love  it  when  it  protects  certain  folks — like  businesses, 
celebrities,  or  themselves — but  hate  it  when  it  ends  up  protecting  others — like  crimi- 
nals or  illegal  immigrants. 

Just  this  year,  the  House  of  Representatives  passed  a  biU  that  made  an  exception 
to  the  fourth  amendment's  exclusionary  rule  for  some  Federal  agencies,  but  stipu- 
lated that  the  exemption  did  not  apply  to  the  Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms or  the  Internal  Revenue  Service. 

Some  Members  of  the  House  apparently  believe  that  the  fourth  amendment 
should  restrain  some  parts  of  the  Government,  but  not  others. 

I  do  not  believe  we  can  be  fair-weather  friends  of  the  fovirth  amendment.  We  can- 
not pick  and  choose  the  people  that  receive  its  protections  or  the  parts  of  the  Gov- 
ernment that  must  abide  by  its  restraints. 

Sometimes  it  might  provide  businesses  protection  from  overzealous  regulators, 
sometimes  it  might  lead  to  exclusion  of  evidence  unlawfully  obtained  by  the  police. 
But  if  we  are  serious  about  constitutional  liberties,  we  have  to  take  the  bitter  with 
the  sweet. 

With  that  background  in  mind,  I  would  like  to  turn  to  the  constitutionality  of  the 
Chemical  Weapons  Convention,  a  treaty  that  I  strongly  support. 

The  Convention  is  an  important  international  arms  control  and  nonproliferation 
agreement  that  will  help  eliminate  one  of  mankind's  most  repulsive  forms  of  weap- 
onry. The  Convention  was  negotiated  by  Presidents  Reagan  and  Bush,  and  it  has 
wide  bipartisan  support.  It  is  good  for  the  world,  good  for  the  United  States,  and 
good  for  the  U.S.  chemical  industry. 

We  cannot  allow  this  critical  agreement  to  be  derailed  by  red  herring  arguments 
about  its  constitutionality.  In  my  view,  there  can  be  no  doubt  that  the  Convention 
is  constitutional. 
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Early  drafts  of  the  Convention  would  have  granted  international  inspectors  broad 
authority  to  conduct  inspections  virtually  anywhere  inside  the  United  States,  and 
it  did  not  provide  specific  accommodations  for  the  constitutional  requirements  of 
participating  nations.  However,  at  the  insistence  of  the  United  States,  a  crucial  pro- 
vision was  added  to  the  treaty  to  remedy  this  defect.  Here's  what  it  says: 

"In  meeting  the  requirement  to  provide  access  *  *  *  the  inspected  state  party 
shall  be  under  the  obligation  to  allow  the  greatest  degree  of  access  taking  into  ac- 
count any  constitutional  obligation  it  may  have  with  regard  to  proprietary  rights  or 
searches  and  seizures." 

This  provision  puts  to  rest  any  concerns  about  the  constitutionality  of  the  Conven- 
tion's inspection  regime.  It  gives  Congress  fiill  authority  to  take  whatever  steps  nec- 
essary, through  the  implementing  legislation,  to  ensure  that  our  citizens'  constitu- 
tional rights  are  fully  protected. 

In  light  of  this  very  clear  provision,  I  cannot  help  but  conclude  that  those  who 
claim  that  the  Convention  will  permit  international  inspectors  to  conduct 
warrantless  searches  of  private  homes  on  U.S.  soil  are  using  the  worst  form  of  scare 
tactics. 

The  fact  of  the  matter  is  this:  If  Congress  does  not  want  international  inspectors 
to  conduct  warrantless  searches,  all  we  have  to  do  is  make  sure  the  implementing 
legislation  prohibits  such  searches.  There  is  nothing  in  the  Convention  that  prevents 
Congress  from  doing  whatever  is  necessary  to  protect  the  constitutional  rights  of 
American  citizens. 

The  testimony  of  our  witnesses  today,  therefore,  is  more  properly  directed  at  the 
changes  we  need  to  make  to  the  implementing  legislation  than  the  constitutionality 
of  the  treaty  itself  That  legislation  will  not  be  considered  until  next  year. 

The  implementing  legislation  that  has  been  submitted  by  Senators  Lugar  and  Pell 
goes  a  long  way  toward  addressing  the  constitutional  concerns  that  have  been 
raised. 

It  requires  that  facilities  subject  to  inspection  receive  adequate  notice,  and  it  au- 
thorizes the  Government  to  seek  administrative  search  warrants  whenever  parties 
do  not  consent  to  be  inspected.  In  most  cases,  these  companies  already  will  have 
consented  to  inspections  and  will  have  in  place  "facilities  agreements"  outlining  the 
inspection  procedure.  In  the  case  of  nonconsensual  inspections,  the  administration 
has  stated  that  it  intends  to  seek  administrative  wsirrants  in  all  but  the  most  ex- 
traordinary occasions. 

Thus,  in  some  ways,  the  legislation  provides  more  fourth  aimendment  protection 
that  the  Constitution  actually  requires.  In  my  view,  warrantless  searches  of  major 
chemical  manufacturers  would  be  clearly  justifiable  under  the  coiu-t's  holding  in 
New  York  v.  Burger  because  the  chemical  industry  is  "pervasively  regulated."  None- 
theless, the  implementing  legislation  anticipates  that  administrative  warrants  usu- 
ally will  be  sought,  even  for  inspections  of  major  chemical  producers. 

But  in  other  respects,  I  believe  the  legislation  should  be  clarified.  Warrantless 
searches  should  not  be  permitted  for  "challenge"  inspections  of  commercial  or  resi- 
dential properties  that  are  not  "declared"  facilities  under  the  Convention. 

In  my  view,  the  Government  should  be  required  to  obtain  an  administrative 
search  warrant  before  international  inspectors  are  permitted  to  enter  such  property. 
The  implementing  legislation  should  be  amended  to  make  this  distinction  clear. 

Other  changes  to  the  implementing  legislation  may  be  necessary,  and  I  trust  that 
we  will  again  bring  our  Nation's  best  legal  minds  together  to  make  sure  that  we 
get  it  right. 

But  that  does  not  mean  that  the  constitutionality  of  the  Convention  is  in  doubt. 
It  is  not. 

I  look  forward  to  hearing  the  witnesses'  comments  and  suggestions. 

Senator  Brown.  Mr.  Yoo,  will  you  start  us  off? 
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PANEL  CONSISTING  OF  JOHN  C.  YOO,  ACTING  PROFESSOR  OF 
LAW,  BOALT  HALL  SCHOOL  OF  LAW,  UNIVERSITY  OF  CALI- 
FORNIA AT  BERKELEY,  BERKELEY,  CA;  ROGER  PILON,  SEN- 
IOR FELLOW,  AND  DIRECTOR,  CENTER  FOR  CONSTITU- 
TIONAL STUDIES,  CATO  INSTITUTE,  WASHINGTON,  DC;  AND 
BARRY  KELLMAN,  PROFESSOR  OF  LAW,  DePAUL  UNIVER- 
SITY COLLEGE  OF  LAW,  DePAUL,  IL 

STATEMENT  OF  JOHN  C.  YOO 

Mr.  Yoo.  Thank  you,  Mr.  Chairman  and  members  of  the  commit- 
tee. My  name  is  John  Yoo  and  I  am  a  law  professor  at  the  Boalt 
Hall  School  of  Law  at  the  University  of  California  at  Berkeley.  My 
primary  areas  of  interest  in  both  teaching  and  scholarship  are  in 
the  areas  of  international  law,  American  foreign  relations  law,  and 
constitutional  law.  Until  recently,  I  also  served  as  general  counsel 
to  this  committee,  but  it  is  my  hope  that  this  fact  shall  not  be  used 
against  me  either  today  or  in  the  future. 

I  would  like  to  present  only  a  short  summary  of  my  written  testi- 
mony, which  I  ask  to  be  placed  in  the  record  at  this  time. 

Senator  Brown.  The  entire  statements  of  all  of  the  witnesses 
will  be  included  in  the  record  in  full. 

Mr.  Yoo.  Before  I  begin,  let  me  make  clear  that  I  am  only  here 
to  discuss  the  constitutional  aspects  of  the  Chemical  Weapons  Con- 
vention. I  cannot  speak  to  or  comment  on  the  arms  control  goals 
of  the  Convention,  except  only  to  say  that  it  is  quite  clear  under 
American  constitutional  lav/  that  if  there  is  a  conflict  between  the 
Constitution  and  a  treaty,  the  Constitution  supersedes  a  treaty, 
and  I  think  it  is  the  duty  of  the  Senate  and  the  President  to  ensure 
that  any  treaty  that  is  ratified  by  the  Senate  and  signed  by  the 
President  meet  the  Constitution  first  and  foreign  policy  goals  sec- 
ond. 

Having  said  that,  I  think  there  are  two  primary  constitutional 
problems  with  this  treaty.  The  first  arises  from  the  appointments 
clause,  which  requires,  as  the  Court  has  said  several  times  in  just 
the  last  5  years,  that  any  individual  who  exercises  significant  au- 
thority pursuant  to  Federal  law  must  undergo  appointment  by  the 
appointments  clause  in  the  Constitution.  As  members  of  this  com- 
mittee know  who  go  through  this  process  with  judges,  that  requires 
that  the  President  nominate  the  person  as  an  officer  of  the  United 
States  and  that  the  Senate  advise  and  consent  to  that  appoint- 
ment. 

I  believe  that  the  Technical  Secretariat  of  this  convention  exer- 
cises two  significant  authorities  that  require  their  appointment  as 
officers  of  the  United  States,  and  since  they  are  not  so  provided  for 
in  the  implementing  legislation  or  the  convention,  I  think  any  au- 
thority they  would  attempt  to  exercise  would  be  unconstitutional. 

First,  the  Technical  Secretariat  chooses  which  locations  to  search 
in  the  United  States.  As  you  know,  under  the  convention,  the  Tech- 
nical Secretariat  can  search  upwards  of  at  least  10,000  different 
chemical  facilities  and  chemical  storage  facilities  in  the  United 
States.  In  addition,  under  the  challenge  inspections  the  Technical 
Secretariat  conceivably  could  search  any  business  or  home  within 
the  United  States. 
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The  second  thing  that  the  Technical  Secretariat  does  that  I  be- 
Ueve  constitutes  the  exercise  of  Federal  authority  is  that  they  actu- 
ally conduct  the  searches.  It  is  the  Technical  Secretariat  that  goes 
through  the  factories,  that  investigates  the  chemicals  there  and 
that  interviews  the  witnesses  and  takes  samples  and  tests  them  on 
site. 

Now,  the  appointments  clause  is  not  a  technicality  or  an  anach- 
ronism from  the  18th  century.  The  Supreme  Court,  in  the  case  of 
Buckley  v.  Valeo,  decided  in  1976  and  in  a  series  of  cases  in  the 
last  5  years,  starting  in  Freytag  v.  Commissioner  of  Internal  Reve- 
nue, Weiss  V.  United  States,  and  just  two  terms  ago  in  Ryder  v. 
United  States  quite  clearly  declared  that  the  appointments  clause 
is  designed  to  ensure  public  accountability  over  the  appointments 
process;  that  is,  to  make  sure  that  there  are  public  checks  and  ulti- 
mately accountability  to  the  American  people  for  every  single  indi- 
vidual in  this  Government  who  exercises  authority  pursuant  to 
Federal  law.  I  believe  that  under  the  convention,  as  it  is  written 
and  as  the  implementing  legislation  is  drawn  up,  fails  to  ensure 
that  these  checks,  these  basic  checks  of  popular  sovereignty  of  our 
Government,  are  guaranteed. 

The  second  constitutional  problem  is  with  the  fourth  amendment, 
and  that  is  a  very  detailed  problem.  Since  my  time  is  almost  up, 
I  would  just  briefly  summarize  that,  first,  under  the  New  York  v. 
Burger  test,  which  applies  to  pervasively  regulated  industries,  I 
still  think  there  would  be  difficulties  under  the  Constitution  for  the 
type  of  searches  contemplated  here  to  be  carried  out. 

First,  it  is  unclear,  and  the  Court  has  never  so  held,  that  the 
chemical  industry  as  a  whole  is  a  pervasively  recognized  industry, 
as  Professor  Kellman  and  his  colleague — I  don't  think  he  is  a  pro- 
fessor— Mr.  Tanzman  have  written  in  several  law  review  articles, 
specifically  the  Dow  Chemical  case.  Specifically,  in  that  case,  the 
Court  avoided  the  opportunity  to  say  that  the  chemical  industry 
was  pervasively  regulated. 

Second,  I  think  New  York  v.  Burger  quite  clearly  requires  what 
it  calls  a  warrant-like  process.  So  if  there  is  to  be  no  warrant  re- 
quirement, at  the  very  least  any  kind  of  regulatory  regime  must 
create  a  warrant-like  process  that  also  ensures  many  of  the  goals 
that  we  have  in  the  warrant  process,  like  a  neutral  decisionmaker, 
open  and  public  criteria  that  guide  the  search. 

I  think,  just  to  conclude,  Mr.  Chairman,  a  hypothetical,  if  the 
committee  may  indulge  a  law  professor  in  posing  a  hypothetical, 
really,  I  think,  expresses  the  problem  here.  Suppose  the  United 
States  signed  a  treaty  to  stop  international  crime  and  terrorism, 
and  further  suppose  that  this  treaty  created  an  international  police 
force  that  was  given  the  authority  to  search  any  home  and  business 
in  the  United  States  where  international  crime  might  be  planned 
or  might  be  organized  or  might  actually  take  place.  Also  suppose 
that  there  was  no  search  warrant  requirement  and  there  were  no 
American  officers  who  actually  participated  in  the  process.  I  think 
the  AjTierican  people  and  most  people  in  general  would  recognize 
that  the  Constitution  prohibits  the  United  States  from  entering 
into  a  treaty  like  that  precisely  because  of  the  appointments  clause 
and  the  fourth  amendment. 

Thank  you,  Mr.  Chairman. 
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Senator  Brown.  Thank  you. 

[The  prepared  statement  of  Mr.  Yoo  follows:] 

Prepared  Statement  of  John  C.  Yoo 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  John  Yoo  and  I  am 
a  professor  of  law  at  the  Boalt  Hall  School  of  Law  of  the  University  of  California 
at  Berkeley.  My  primary  interest  in  both  my  teaching  and  scholarship  is  in  the  area 
of  international  law,  American  foreign  relations  law,  and  constitutional  law  and  pro- 
cedure. I  have  written  on  war  powers,  on  international  economic  affairs,  on  constitu- 
tional rights,  and  on  the  powers  of  the  federal  courts,  among  other  subjects. 

I  would  like  to  thank  the  Chairman  for  the  opportunity  to  testify  on  the  constitu- 
tionality of  the  verification  procedures  contained  in  the  Convention  on  the  Prohibi- 
tion of  the  Development,  Production,  Stockpiling  and  Use  of  Chemical  Weapons  and 
on  Their  Destruction  (hereinafter  "Convention")  ^  and  the  legislation  introduced  on 
May  8,  1996,  to  implement  it,  S.  1732.2 

As  an  international  lawyer  and  a  citizen,  I  do  not  question  that  the  substantive 
goal  of  the  Convention  is  a  desirable  one  from  the  standpoint  of  American  foreign 
policy.  Eliminating  this  whole  class  of  arms  cannot  help  but  enhance  both  American 
national  security  and  the  stability  of  the  international  system.  "The  world  has  lived 
too  long  in  the  shadow  of  chemical  warfare,"  President  Bush  told  the  United  Nations 
General  Assembly  in  September  of  1989.  "Let  us  act  together,  beginning  today,  to 
rid  the  earth  of  this  scourge."  Administrations  of  both  parties  have  worked  to  bring 
us  to  a  day  when  a  meaningful  international  agreement  banning  chemical  weapons 
is  in  sight. 

But  I  am  not  before  you  to  testify  on  the  merits  of  the  policy  goals  of  the  Conven- 
tion. I  am  here  to  discuss  whether  the  implementation  of  that  Convention  is  consist- 
ent with  our  Constitution's  structure  of  government  and  its  protection  for  our  most 
basic  and  fundamental  freedoms.  In  that  regard,  it  is  my  opinion  that  the  imple- 
mentation provisions  for  the  Convention's  verification  procedures,  as  currently  writ- 
ten, would  violate  the  Constitution  and  would  be  struck  down  by  the  Supreme  Court 
because  they  represent  an  impermissible  transfer  of  sovereignty  from  our  national 
government  to  an  international  organization.  As  a  supporter  of  the  goals  of  the  Con- 
vention, I  come  before  the  Committee  today  to  recommend  changes  necessary  to  the 
implementing  legislation  to  save  the  Convention  from  constitutional  challenge.  Al- 
though these  changes  are  necessary  to  make  the  implementing  legislation  consistent 
with  the  Constitution,  I  cannot  address  fi-om  an  arms  control  standpoint  whether 
these  changes  would  undermine  the  goals  and  methods  of  the  Convention  itself. 

L  The  Convention's  Verification  Procedures 

The  Convention  estabUshes  the  most  intrusive  verification  procedures  ever  con- 
tained in  an  arms  control  treaty.  This  is  fitting,  because  the  goals  of  the  Convention 
can  be  achieved  only  if  signatory  nations  can  trust  that  other  nations  will  obey  the 
prohibition  on  chemical  weapons.  Unlike  other  arms  control  agreements,  the  Con- 
vention does  not  just  limit  numerical  levels  of  weapons  or  prohibits  their  use  in  cer- 
tain situations.  It  also  prohibits  the  development,  production,  and  stockpiling  of 
chemical  weapons  and  the  possibility  of  their  future  use. 

This  is  indeed  a  difficiilt  task,  because  as  many  others  have  noted,  chemical  weap- 
ons are  exceedingly  easy  to  manufacture  and,  as  we  have  learned  in  regards  to  Iraq, 
can  be  concealed  without  too  much  difficulty.^  As  then-Vice  President  Bush  declared 
to  the  Conference  on  Disarmament  in  Geneva: 

"[T]hese  insidious  chemical  weapons  are  virtually  identical  in  appearance  to  ordi- 
nary weapons:  plants  for  producing  chemicals  for  weapons  are  difficult  to  distin- 
guish from  plants  producing  chemicals  for  industry  and,  in  fact,  some  chemicals 
with  peaceful  utility  are  structurally  similar  to  some  chemicals  that  are  used  in 
warfare.  So  verification  is  particularly  difficult  with  chemical  weapons."'* 


1  United  States  Arms  Control  and  Disarmament  Agency,  Convention  on  the  Prohibition  of  the 
Development,  Production,  Stockpiling  and  Use  of  Chemical  Weapons  and  on  Their  Destruction 
(October  1993). 

2S.  1732,  104th  Cong.  2d  Sess.  (1996). 

3  See  David  C.  Gray,  Note,  Then  the  Dogs  Died;  The  Fourth  Amendment  and  Verification  of 
the  Chemical  Weapons  Convention,  94  COLUM.  L.  Rev.  567,  574  (1994)  (noting  that  some  chemi- 
cal weapons  can  be  made  simply  by  mixing  two  common  chemicals  together  in  a  vat). 

■*  Address  by  Vice  President  George  Bush  to  the  Conference  on  Disarmament:  Chemical  Weap- 
ons Convention,  April  18,  1984,  quote  in  Edward  Tanzman,  Constitutionality  of  Warrantless  On- 
Site  Arms  Control  Inspections  in  the  United  States,  13  Yale  J.  Int'l  L.  21,  23  (1988). 
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As  a  result  of  the  ease  of  manufacture  and  storage  of  chemical  weapons,  the  ver- 
ification procedures  must  be  correspondingly  intrusive  and  broad. 

In  order  to  achieve  its  ambitious  goals,  the  Convention  creates  a  verification 
mechanism  that  reaches  not  just  manufacturers  of  chemical  weapons,  but  also  all 
producers  and  users  of  industrial  chemicals,  of  which  there  are  reportedly  at  least 
10,000  sites  in  the  United  States.^  Under  the  so-called  challenge  procedures,  poten- 
tially any  facility  or  location  in  the  nation — whether  involved  in  the  chemical  indus- 
try or  not — might  be  subject  to  seau-ch.  According  to  the  treaty,  challenge  inspections 
can  reach  "any  facility  or  location  in  the  territory  or  in  any  other  place  under  the 
jurisdiction"  of  a  signatory  nation.^  Many  if  not  most  of  these  factories,  industrial 
sites,  and  other  locations  will  not  be  under  the  direct  control  of  the  United  States 
government,  but  instead  will  be  in  the  hands  of  private  commercial  enterprises  and 
companies. 

The  Convention  provides  for  three  basic  types  of  verification  for  sites  that  produce 
or  store  chemical  weapons  or  designated  chemicals.  First,  signatory  nations  are  re- 
quired to  provide  annual,  detailed  reports  on  facilities  that  could  produce  chemical 
weapons.  Second,  sites  involved  in  the  chemical  industry  are  subject  to  on-site  in- 
spections. Third,  any  signatory  can  demand  a  "challenge"  inspection  of  any  location 
within  the  jurisdiction  of  another  signatory  nation.  A  new  international  organiza- 
tion, the  Organization  for  the  Prohibition  of  Chemical  Weapons,  is  created  by  the 
Convention.  A  Technical  Secretariat  will  choose  the  targets  for  inspection  and  will 
conduct  the  searches. 

These  procedures  are  designed  to  detect  different  classes  of  chemicals.  Chemical 
weapons,  of  course,  are  the  first  priority.  The  Convention  defines  these  substances 
as  "any  chemical  which  through  its  chemical  action  on  life  processes  can  cause 
death,  temporary  incapacitation  or  permanent  harm  to  humans  or  animals."''  The 
treaty  calls  for  these  weapons  and  their  production  facilities  to  be  destroyed  within 
10  years.  On-site  inspection  and  monitoring  by  the  Technical  Secretariat  will  occur 
throughout  the  storage  and  incineration  of  these  weapons.  As  these  sites  and  facili- 
ties either  will  be  wholly  owned  by  the  United  States  government  or  by  defense  con- 
tractors that  have  waived  any  Fourth  Amendment  rights  as  part  of  their  contract, 
I  do  not  believe  that  these  verification  procedures  present  any  serious  constitutional 
difficulties. 

The  Convention  classifies  other  chemicals  into  foiu-  categories;  each  category  is 
subject  to  inspections  of  varying  levels  of  intrusiveness.  Schedule  1  chemicals,  while 
not  prohibited,  are  closely  controlled  because  of  their  potential  danger.  These  chemi- 
cals usuaJly  have  been  used  or  developed  as  chemical  weapons  in  the  past,  and  they 
have  few  commercial  uses.  The  Convention  limits  the  use  of  these  chemicals  and 
the  amount  that  may  be  produced  and  stored  (1000  kilograms)  by  any  signatory. 
Any  facility  that  manufactures  more  than  100  grams  of  these  chemicals  may  be 
searched  on-site  and  is  subject  to  on-site  monitoring. 

Schedule  2  chemicals  are  not  as  dangerous  as  Schedule  1  chemicals,  but  nonethe- 
less are  considered  to  pose  a  "significant  risk"  because  they  can  be  used  as  weapons 
or  can  help  produce  them.  Although  Schedule  2  chemicals  are  not  subject  to  produc- 
tion limits,  any  facility  that  produces  them  also  may  be  the  object  of  an  on-site  in- 
spection by  the  Technical  Secretariat.  The  Office  of  Technology  Assessment  esti- 
mates that  there  are  200  to  300  facilities  in  the  United  States  that  are  capable  of 
producing  Schedule  2  chemicals.^ 

Schedule  3  chemicals  are  those  that  might  be  used  as  chemicals  weapons  or  as 
means  to  produce  them,  but  also  are  used  commercially  in  large  quantities.  Facili- 
ties that  manufacture  or  use  more  than  230  tons  of  Schedule  3  substances  are  sub- 
ject to  on-site  inspection,  and  the  Technical  Secretariat  is  empowered  to  choose 
these  facilities  at  random.  The  OTA  estimates  that  approximately  1000  sites  in  the 
United  States  produce  or  use  Schedule  3  chemicals.^ 

The  final  category  of  chemicals  labeled  as  "Other,"  includes  all  other  organic 
chemicals  (except  petroleum)  not  included  in  the  first  three  Schedules.  Facilities 
that  produce  more  than  200  metric  tons  of  these  chemicals  may  be  searched  on-site, 
according  to  random  targeting  by  the  Technical  Secretariat.  The  Office  of  Tech- 
nology Assessment  estimates  that  there  may  be  up  to  10,000  sites  in  the  United 
States  that  use  or  produce  substances  in  this  category. 


•^U.S  Congress,  Office  of  Technology  Assessment,  the  Chemical  Weapons  Convention:  Effects 
on  the  United  States  Chemical  Industry  (1993). 
8  Convention,  supra  note  1,  art.  IX,  para.  8. 
'Convention,  supra  note  1,  art.  II. 
8  OTA,  supra  note  5,  at  15. 
^Ibid. 
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Inspections  of  chemical  weapons  sites,  Schedule  1  facilities,  and  Schedule  2  facili- 
ties are  to  be  governed  by  facility  agreements  between  the  signatory  nation  and  the 
Technical  Secretariat.  These  agreements  will  detail  the  nature  and  scope  of  inspec- 
tion procedures.  Inspection  procedures  for  Schedule  3  and  Other  sites  will  be  pro- 
mulgated by  the  Technical  Secretariat,  but  in  any  case  the  Secretariat  is  prohibited 
from  conducting  more  than  20  on-site  inspections  of  these  facilities  in  any  year. 

While  details  of  the  procedures  are  left  to  future  development,  there  are  several 
prominent  features  of  the  Convention  that  describe  how  the  searches  Eire  to  be  con- 
ducted. Inspection  teams  from  the  Technical  Secretariat  must  enter  the  signatory 
nation  through  a  point  of  entry  and  must  notify  the  signatory  concerning  the  site 
to  be  searched  and  the  type  of  inspection.  According  to  the  Verification  Annex  of 
the  Convention,  the  inspection  team  enjoys  "the  right  to  unimpeded  access  to  the 
inspection  site,"^°  and  the  signatory  nation  has  an  obligation  to  grant  the  team  ac- 
cess to  the  facility  to  be  searched.  Inspection  teams  may  interview  facility  personnel, 
collect  samples,  inspect  documents  and  records,  take  photographs,  and  bring  testing 
equipment  into  the  facility. 

In  cases  when  a  nation  is  suspected  of  operating  a  hidden  or  undeclared  chemical 
weapons  facility,  the  Convention  relies  upon  challenge  inspections.  Each  signatory 
has  the  right  to  demand  an  on-site  inspection  of  any  location  within  the  jurisdiction 
of  another  signatory  nation.  The  inspected  nation  must  receive  notice  of  a  search 
at  least  12  hours  before  the  arrival  of  the  inspection  team;  36  hours  after  the  team 
arrives  they  must  be  brought  to  the  facility,  they  must  finish  their  search  within 
84  hours." 

The  challenging  nation  must  provide  its  reasons  for  the  demand  to  the  Executive 
Council  of  the  Convention,  but  a  three-quarters  majority  of  the  Council  is  required 
to  block  a  challenge  request. ^^  There  are  no  other  limits  on  the  number  of  challenge 
searches  that  one  nation  may  demand  of  another.  However,  the  Convention  contains 
a  provision  that  a  signatory's  obligation  to  provide  access  in  response  to  a  challenge 
is  subject  to  "constitutional  obligations,"  which  apparently  means  that  a  signatory 
can  raise  a  warrant  requirement  as  a  defense  to  a  challenge  inspection.  ^^  But  this 
is  by  no  means  clear,  nor  is  it  clear  how  this  warrant  requirement  would  operate. 

II.  The  Convention's  Implementing  Legislation 

Senators  Lugar  and  Pell  introduced  S.  1732  on  May  8,  1996,  to  implement  the 
Convention.  The  legislation  incorporates  the  Convention's  definitions  into  American 
law  and  establishes  criminal  and  civil  penalties  for  violations  of  the  Convention's 
prohibitions  on  chemical  weapons.  It  creates  a  National  Authority  to  handle  matters 
relating  to  the  Convention  on  behalf  of  the  United  States,  including  issues  arising 
from  inspections  involving  the  Technical  Secretariat. 

Title  IV  establishes  the  domestic  procedures  to  be  used  to  implement  the  Conven- 
tion's inspection  regime.  Section  401(a)  authorizes  the  Technical  Secretariat  inspec- 
tion team  to  conduct  inspections  of  U.S.  facilities  and  locations  and  provides  that 
American  government  officials  "may  accompany"  the  teams.  Section  401(b)  requires 
that  the  National  Authority  notify  the  owner  or  operator  of  a  facility  of  an  impend- 
ing inspection  by  the  Technical  Secretariat  Section  401(c)  requires  the  presentation 
of  credentials  by  the  inspection  team.  Section  401(f)  describes  the  facility  agree- 
ments that  are  to  be  reached  concerning  plants  that  produce  or  use  chemical  weap- 
ons or  Schedule  1  or  2  chemicals,  and  it  provides  that  these  facilities  are  to  be  in- 
spected. 

Section  401(d)  attempts  to  guarantee  that  any  search  will  be  conducted  in  a  "rea- 
sonable" manner.  It  requires  that  each  inspection  "be  commenced  and  completed 
with  reasonable  promptness  and  shall  be  conducted  at  reasonable  times,  within  rea- 
sonable limits,  and  in  a  reasonable  manner."  To  perform  an  inspection  reasonably 
under  the  statute,  however,  does  not  guarantee  that  an  inspection  will  be  reason- 
able under  the  Fourth  Amendment.  Section  401(d)  appears  to  require  procedural 
reasonableness  in  conducting  the  search,  but  it  does  not  address  whether  an  inspec- 
tion will  be  substantively  reasonable  for  purposes  of  the  Fourth  Amendment.  Fur- 
thermore, a  search  conducted  pursuant  to  the  Convention  cannot  be  ipso  facto  con- 
stitutional by  operation  of  statute,  nor  is  any  court  obliged  by  this  language  to  find 
an  inspection  to  be  a  reasonable  search  under  the  terms  of  the  Fourth  Amendment. 

Section  401(e)(1)  states  that  the  things  searched  may  be  anjrthing  within  the 
premises  that  is  "related  to"  the  requirements  of  the  Convention.  Section  401(g)  au- 


1*' Convention,  supra  note  1,  Annex  2,  pt.  II,  para.  45. 
ii/d..  Annex  2,  pt.  EX,  X. 
»2/d..  Annex  2,  pt.  EX,  para.  17. 
13  Note,  supra  note  3,  at  590. 


16 

thorizes  the  Commerce  Department  to  require  the  provision  of  samples  to  the  Tech- 
nical Secretariat.  But  Section  401(e)(2)  protects  certain  proprietary  information  and 
trade  secrets  from  inspection,  although  under  the  Convention  the  United  States 
does  not  appear  to  be  able  to  prohibit  inspection  teams  from  collecting  this  informa- 
tion. 

Section  403  of  the  bill  makes  it  illegal  "for  any  person  to  fail  or  refuse  to  permit 
entry  or  inspection,  or  to  disrupt,  delay  or  otherwise  impede  an  inspection."  Section 

404  subjects  those  who  violate  Section  403  to  civil  and  criminal  penalties.  Section 

405  authorizes  the  federal  courts  to  restrain  violations  and  to  compel  compliance 
with  the  Act  or  the  Convention. 

Section  406  attempts  to  establish  a  search  warrant  procedure  in  line  with  the 
Convention's  provision  that  parties  must  provide  access  to  facilities  in  accordance 
with  domestic  constitutional  requirements.  Section  406(a)  requires  that  the  agency 
working  with  the  Technical  Secretariat  seek  the  consent  of  the  owner  or  operator 
of  a  facility  to  the  inspection.  The  Section  also  states  that  the  agency  "may  seek" 
a  search  warrant  from  an  authorized  official,  who  presumably  will  be  a  federal  judge 
or  magistrate.  These  proceedings,  which  are  ex  parte,  require  that  the  agency  pro- 
vide information  concerning  the  basis  for  selection  of  the  site  for  inspection,  includ- 
ing evidence  and  reasons  provided  by  a  challenging  state.  Section  406(a)(2)  requires 
the  authorized  official  to  issue  the  warrant  upon  an  affidavit  showing  that  the  Con- 
vention is  in  force,  that  the  site  is  subject  to  inspection  under  the  Convention,  that 
the  procedures  of  the  Convention  and  of  the  Act  have  been  complied  with,  and  that 
the  inspection  will  be  conducted  in  a  reasonable  manner. 

Section  406(b)  authorizes  the  agency  to  issue  subpoenas  to  obtain  testimony  and 
information  related  to  the  Convention  deemed  necessary  by  the  agency. 

III.  Constitutional  Difficulties  With  the  Verification  Regime 

An  obvious  difficulty  with  the  Convention's  verification  procedures  is  the  Fourth 
Amendment's  prohibition  on  unreasonable  searches  and  seizures.  Before  turning  to 
those  issues,  however,  I  first  would  like  to  address  a  more  fundamental  concern.  I 
believe  that  at  the  root  of  the  Fourth  Amendment  concern  here  is  a  deeper  problem 
concerning  the  manner  in  which  the  power  of  the  federal  government  can  be  dele- 
gated to  an  international  organization.  Put  simply,  the  Constitution  requires  that 
all  exercises  of  public  power  by  the  federal  government — whether  it  be  legislative, 
executive,  or  judicial  in  nature — must  be  performed  by  authorities  ultimately  re- 
sponsible to  the  people  of  the  United  States.  This  fundamental  principle  of  our  rep- 
resentational democracy — popular  sovereignty — was  the  very  basis  by  which  the 
framers  designed  our  Constitution.  It  is  that  principle  which  is  violated  by  the  Con- 
vention's implementing  legislation,  as  it  currently  stands. 

I  am  not  arguing  that  vague  concerns  about  American  sovereignty  should  moti- 
vate this  Committee  to  reject  the  Convention's  implementing  legislation.  In  this 
case,  the  Constitution's  protections  for  our  nation's  sovereignty  are  expressed  in  sev- 
eral discrete  clauses  of  the  Constitution  itself — the  one  most  relevant  here  is  the  Ap- 
pointments Clause — and  in  several  recent  Supreme  Court  decisions.  These  laws  and 
judicial  decisions  outline  the  procedures  that  the  Senate  must  put  into  place  in 
order  to  allow  the  Convention  to  operate  in  a  constitutional  manner.  But  should  this 
Committee  approve  the  implementing  legislation  in  its  current  form,  I  believe  that 
the  Convention  in  operation  would  violate  the  Constitution  and  that  the  Supreme 
Court  would  strike  down  the  verification  procedures  implemented  by  statute. 

After  discussing  the  implementing  legislation's  Appointments  Clause  problems,  I 
then  will  discuss  the  Fourth  Amendment  issues.  In  general,  the  Supreme  Court  re- 
quires that  government  authorities  first  obtain  a  warrant  before  searching  a  private 
home  or  business,  i"*  Recent  Supreme  Court  cases,  however,  have  expanded  excep- 
tions to  this  warrant  requirement, '^  and  recent  scholarship  indicates  that  the 
Fourth  Amendment,  as  originally  understood,  requires  only  that  a  search  be  reason- 
able, le 

The  Convention  and  its  implementing  legislation  clearly  does  not  require  that  the 
Technical  Secretariat,  the  Commerce  Department,  or  any  other  agency  first  obtain 
a  warrant  before  searching  a  site.  Section  406  of  S.  1732,  for  example,  states  that 
an  agency  "may"  seek  a  warrant,  but  it  does  not  prohibit  inspections  by  the  Tech- 
nical Secretariat,  nor  does  the  Convention  itself  make  any  provisions  for  a  warrant 


^*See,  e.g.,  Vernonia  School  Dist.  47J  v.  Acton,  115  S.  Ct.  2386,  2390  (1995)  ("Where  a  search 
is  undertaken  by  law  enforcement  officials  to  discover  evidence  of  criminal  wrongdoing,  this 
Court  has  said  that  reasonableness  generally  requires  the  obtaining  of  a  judicial  warrant.") 

^^See,  e.g.,  ibid. 

i^See  Akhil  Reed  Amar,  Fourth  Amendment  First  Principles,  107  Harv.  L.  Rev.  757  (1994). 
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procedure  prior  to  an  inspection.  In  order  to  satisfy  constitutional  requirements, 
therefore,  the  Technical  Secretariat's  inspections  must  fall  within  one  of  the  recog- 
nized exceptions  to  the  Fourth  Amendment's  warrant  requirement. 

A.  THE  APPOINTMENTS  CLAUSE 

The  first  clause  of  the  Constitution  of  relevance  here  is  the  Appointments  Clause. 
Under  the  provisions  of  the  Convention  and  S.  1732,  the  searches  of  facilities  and 
locations  are  to  be  conducted  by  inspection  teams  staffed  from  the  Technical  Sec- 
retariat. Further,  it  is  the  Technical  Secretariat,  which  is  in  no  legal  sense  respon- 
sible or  accountable  to  the  United  States  government,  that  chooses  the  sites  and  lo- 
cations to  inspect. 

I  believe  that  the  Constitution  requires  that  officials  of  the  American  government 
review  inspection  requests  to  guarantee  that  they  meet  Fourth  Amendment  stand- 
ards. Stated  simply,  anyone  who  exercises  federal  authority  must  be  appointed  by 
the  President  and  confirmed  by  the  Senate,  or  be  appointed  by  an  alternative  proc- 
ess established  by  law.  Members  of  the  Technical  Secretariat  clearly  do  not  undergo 
this  process,  and  thus  cannot  be  permitted  to  initiate  searches  pursuant  to  federal 
law.  Even  in  those  situations  in  which  a  warrant  has  been  found  to  be  unnecessary, 
the  Supreme  Court  has  assumed  that  some  official  of  the  United  States  government 
will  make  the  decision  to  search  based  on  the  substantive  reasonableness  of  the  sit- 
uation. 

I  also  believe  that  the  Constitution  requires  that  only  officials  of  the  American 
government  can  conduct  these  searches.  The  Constitution  forbids  officials  of  other 
governments  or  of  an  international  organization  from  performing  inspections  under 
the  color  of  federal  law,  whether  expressed  by  a  treaty  or  by  an  implementing  stat- 
ute. 

This  prohibition  is  derived  from  article  II,  Section  2,  Clause  2  of  the  Constitution, 
which  states  that  the  President: 

"Shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall 
appoint  Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  Supreme 
Court,  and  all  other  Officers  of  the  United  States,  whose  Appointments  are  not  here- 
in otherwise  provided  for,  and  which  shall  be  established  by  Law:  but  the  Congress 
may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think  proper, 
in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments." 

These  words  require  that  all  principal  officers  of  the  national  government  must 
be  nominated  by  the  President  and  confirmed  by  the  Senate.  "Inferior  officers"  may, 
at  the  discretion  of  Congress,  be  appointed  by  the  President  alone,  by  the  heads  of 
the  executive  agencies,  or  by  the  Judiciary.  Although  the  Constitution  does  not  dis- 
cuss the  difference  between  principal  and  inferior  officers,  the  Supreme  Court  has 
indicated  that  inferior  officers  are  those  who  are  subordinate  to  a  principal  officer, 
in  the  sense  that  the  inferior  officer  may  be  removed  by  the  principal  and  that  the 
inferior  officer  may  "perform  only  certain,  limited  duties."  ^^  In  any  case,  some  po- 
litically accountable  or  responsible  official  of  the  federal  government  must  appoint 
all  inferior  officers. 

Another  significant  distinction  of  relevance  here  is  the  difference  between  an  offi- 
cer of  the  federal  government  and  an  employee.  As  the  Supreme  Court  has  said,  not 
all  employees  of  the  United  States  are  "Officers  of  the  United  States."  ^^  Employees 
are  "lesser  functionaries  subordinate  to  officers  of  the  United  States,"  the  Court  has 
concluded,  whereas  Officers  of  the  United  States  "are  not  subject  to  the  control  or 
direction  of  any  other  executive,  judicial,  or  legislative  authority."  ^^  In  a  different 
case,  the  Court  also  defined  an  inferior  officer  as  an  employee  of  the  federal  govern- 
ment who  performs  "more  than  ministerial  tasks"  and  must  "exercise  significant  dis- 
cretion." ^o  In  this  connection,  the  Court  has  indicated,  for  example,  that  a  post- 
master first  class,2i  the  clerk  of  a  district  court,^^  a  special  trial  judge  of  a  Tax 
Court,23  military  judges  and  military  officers,^'*  and  a  civilian  member  of  a  military 
court  martial  panel  ^s  are  all  inferior  officers  of  the  United  States  rather  than  em- 
ployees of  the  national  government. 


iT Morrison  v.  Olson,  487  U.S.  645,  671  (1988). 

^^ Buckley  v.  Valeo,  424  U.S.  1,  126,  and  n.  162  (1976). 

19  W.  at  126  n.  162. 

^°Freytag  v.  Commissioner  of  Internal  Revenue,  111  S.  Ct.  2631,  2640  (1991). 

21  Myers  v.  United  States,  272  U.S.  52  (1926). 

22E;c  parte  Hennen,  38  U.S.  225  (1839). 

^^Freytag  v.  Commissioner  of  Internal  Revenue,  111  S.  Ct.  2631  (1991). 

24  Weiss  V.  United  States,  114  S.  Ct.  752  (1994). 

^^  Ryder  v.  United  States,  115  S.  Ct.  2031  (1995). 
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The  Appointments  Clause  is  not  just  an  anachronistic,  outdated  provision  of  the 
18th  Century.  As  the  Court  has  said:  "The  Appointments  Clause  could,  of  course, 
be  read  as  merely  dealing  with  etiquette  or  protocol  in  describing  'Officers  of  the 
United  States,'  but  the  drafters  had  a  less  frivolous  purpose  in  mind."26  This  pur- 
pose encompassed  two  objectives:  to  prevent  the  manipulation  of  appointments  by 
any  single  branch  of  the  national  government;  and  to  ensure  that  appointments 
were  made  in  a  manner  that  ultimately  would  be  accountable  to  the  people  of  the 
United  States.2'7 

In  this  regard,  the  Appointments  Clause  primarily  serves  a  separation  of  powers 

Eiupose.  The  Framers  were  well  aware  that  manipulation  of  official  appointments 
y  the  Crown  and  the  colonial  governors  was  "one  of  the  American  revolutionary 
generation's  greatest  grievances  against  executive  power."  ^8  Also  in  their  minds  was 
the  abuse  that  had  occurred  in  several  post-revolutionary  states  when  the  legisla- 
tures arrogated  to  themselves  the  power  to  appoint  executive  branch  officers.  By  di- 
viding the  appointment  power  between  President  and  Senate,  the  framers  hoped 
that  "unfit  characters"  would  be  passed  over  in  favor  of  a  "judicious  choice"  of  indi- 
viduals to  fill  the  nation's  offices.^^ 

But,  as  Justice  Souter's  cogent  analysis  in  Weiss  v.  United  States  has  made  clear, 
the  Appointments  Clause  also  serves  the  equally  important  purpose  of  guaranteeing 
government  accountability.  The  Appointments  Clause  ensures  that  every  exercise  of 
federal  power  would  be  undertaken  by  an  individual  who  was  responsible  to  or  ac- 
countable to  the  people  of  the  United  States.  As  Alexander  Hamilton  wrote  in  The 
Federalist  No.  77:  "[T]he  circumstances  attending  an  appointment,  from  the  mode 
of  conducting  it,  would  naturally  become  matters  of  notoriety;  and  the  public  would 
be  at  no  loss  to  determine  what  part  had  been  performed  by  the  different  actors."  ^° 
Or,  as  Justice  Blackmun  wrote  for  the  Court  in  Freytag  v.  Commissioner  of  Internal 
Revenue:  "The  Framers  understood  *  *  *  that  by  limiting  the  appointment  power, 
they  could  ensure  that  those  who  wielded  it  were  accountable  to  political  force  and 
the  will  of  the  people."  ^i 

This  understanding  of  the  Appointments  Clause  is  in  no  way  diluted  when  it 
comes  to  Inferior  Officers.  Inferior  officers  still  must  be  appointed  by  some  other  of- 
ficer of  the  federal  government — either  the  President  alone,  the  head  of  a  depart- 
ment, or  a  federal  judge — and  it  is  Congress  which  must  decide  which  of  these  other 
methods  will  be  used.  Even  the  appointment  of  lesser  officers  of  the  Union  are  still 
undertaken  by  a  process  that  ultimately  is  responsible  to  the  public.  As  Justice 
Souter  observed  in  Weiss,  "although  they  allowed  an  alternative  appointment  meth- 
od for  inferior  officers,  the  Framers  still  structured  the  alternative  to  ensure  ac- 
countability and  [to]  check  governmental  power."  ^^  Thus  regardless  of  whether  the 
appointee  is  a  principal  or  inferior  officer  of  the  United  States,  the  Appointments 
Clause  acts  both  horizontally  and  vertically:  it  ensures  a  balanced  distribution  of 
power  within  the  federal  government  and  it  serves  as  a  method  by  which  the  people 
can  hold  accountable  the  federal  government  as  a  whole. 

This  analysis  leads  us  to  the  question  of  when  does  an  individual  qualify  as  an 
officer  of  the  United  States.  In  a  series  of  recent  cases,  the  Supreme  Court  has  con- 
strued the  Appointments  Clause  to  require  that  any  person  who  exercise  significant 
authority  or  responsibility  under  federal  law  must  be  appointed  under  the  Clause. 
As  the  Court  first  declared  in  1976  in  the  case  of  Buckley  v.  Valeo,  "any  appointee 
exercising  significant  authority  pursuant  to  the  laws  of  the  United  States  is  an  'Offi- 
cer of  the  United  States,'  and  must,  therefore,  be  appointed  in  the  manner  pre- 
scribed by  §  2,  cl.  2,  of"  Article  II  of  the  Constitution.^^  If  someone  who  exercises 
power  under  the  laws  of  the  federal  government  lias  not  undergone  appointment  ac- 
cording to  this  clause,  the  Supreme  Court  will  invalidate  the  actions  of  that  official 
and  invalidate  that  part  of  the  law  establishing  his  or  her  power.^'* 

The  Supreme  Court  has  reaffirmed  and  expanded  upon  this  position  in  a  trilogy 
of  cases  decided  in  just  the  last  five  years:  Freytag  v.  Commissioner  of  Internal  Reve- 
nue, Weiss  V.  United  States,  and  Ryder  v.  United  States.  In  Freytag,  the  Court  found 
that  special  trial  judges  appointed  by  the  United  States  Tax  Court  qualified  as  infe- 


^^Buckley,  424  U.S.  at  125. 

27  Weiss  V.  United  States,  114  S.  Ct.  752,  765  (1994)  (Souter,  J.,  concurring). 

2^  Gordon  Wood,  Creation  of  the  American  Republic  1776-1787,  at  79  (1969),  quoted  in 
Freytag,  111  S.  Ct.  at  2641. 

29The  Federalist  No.  76,  at  510-13  (Jacob  Cooke,  ed.  1961)  (Alexander  Hamilton). 

30The  Federalist  No.  77,  at  517  (Alexander  Hamilton). 

^^ Freytag,  111  S.  Ct.  at  2643. 

32  Weiss,  114  S.  Ct.  at  765  (Souter,  J.,  concurring). 

=^ Buckley  v.  Valeo,  424  U.S.  1,  126  (1976). 

3" See,  e.g.,  Ryder  v.  United  States,  115  S.  Ct.  2031  (1995);  Weiss  v.  United  States,  114  S.  Ct. 
752  (19945);  Freytag  v.  Commissioner  of  Internal  Revenue,  1118.  Ct.  2631  (1991). 
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rior  officers  of  the  United  States.  Although  these  special  judges  could  perform  nu- 
merous trial  tasks,  they  did  not  possess  the  authority  to  enter  a  final  decision.^s  In 
Weiss,  the  Court  agreed  with  the  parties  that  military  judges  who  decide  court  mar- 
tial cases  quadified  as  officers  of  the  United  States,  and  in  Ryder  the  Court  assumed 
that  civilian  members  of  military  court  martial  panels  were  officers.  Income  tax  in- 
spectors ^^  and  any  chaplains  ^'^  also  have  been  found  to  be  officers  of  the  United 
States  by  a  lower  court  and  by  the  Attorney  General. 

When  compared  with  this  case  law,  it  seems  apparent  that  the  members  of  the 
Technical  Secretariat  and  its  inspection  teams  are  acting  as  officers  of  the  United 
States.  They  perform  who  functions  pursuant  to  federal  law,  as  embodied  in  the 
Convention  and  its  implementing  legislation.  First,  they  decide  which  facilities  and 
locations  in  the  United  States  are  to  be  searched.  First,  they  decide  which  facilities 
and  locations  in  the  United  States  are  to  be  searched.  This  decision  is  not 
reviewable  by  an  American  official,  unless  an  agency  chooses  to  seek  a  warrant, 
which  is  not  required  by  either  the  Convention  or  the  implementing  legislation.  Sec- 
ond, the  inspection  teams  actually  enter  the  sites  in  question  and  conduct  the 
search.  Although  American  officials  may  accompany  the  inspection  teams,  it  is  clear- 
ly the  team  members  who  decide  what  is  to  be  examined,  who  walk  through  a  facil- 
ity and  examine  its  contents,  who  review  documents,  who  interview  facility  person- 
nel, who  run  tests,  among  other  things. 

There  can  be  little  doubt  that  the  Technical  Secretariat  and  the  inspection  teams 
are  exercising  substantial  authority  under  the  color  of  federal  law.  Without  the  im- 
plementing legislation  or  the  Convention  (assuming  that  its  verification  procedures 
are  self-executing  in  the  absence  of  implementing  legislation),  the  teams  would  have 
no  legal  right  to  enter  any  site  or  location  in  the  United  States.  An  owner  or  opera- 
tor of  a  facility  would  have  as  much  right  to  exclude  the  inspection  teams  from  his 
property  as  he  would  to  keep  any  other  private  citizen  out.  It  is  federal  law  gives 
law  enforcement  and  agency  officials  the  authority  to  enter  private  property  to  con- 
duct searches,^^  and  it  is  federal  law — specifically  Section  401(a)  of  S.  1732 — that 
provides  the  inspection  teams  with  a  similar  authority. 

The  authority  and  discretion  given  to  members  of  the  Technical  Secretariat  by 
federal  law  also  indicates  that  they  must  undergo  appointment  under  the  Appoint- 
ments Clause.  The  Technical  Secretariat  enjoys  the  exclusive  discretion  to  decide 
what  families  and  locations  are  to  be  searched,  what  items  are  to  be  searched,  which 
personnel  are  to  be  interviewed,  and  when  and  how  they  are  to  be  searched.  Viola- 
tions of  the  Convention  that  are  discovered  by  the  inspection  teams,  it  shovdd  be 
remembered,  are  to  be  punished  by  both  criminal  and  civil  penalties.  This  gives  the 
Technical  Secretariat  authority  equal  to  that  of  both  an  officer  of  a  federal  law  en- 
forcement agency,  who  must  decide  what  places  to  search  in  connection  with  the  in- 
vestigation of  a  crime,  and  of  a  federal  judicial  officer,  who  decides  whether  to  issue 
a  search  warrant.  If  a  tax  inspector,  a  military  chaplain,  a  special  tax  judge,  and 
a  civilian  serving  temporarily  on  a  court  martial  panel  are  considered  officers  of  the 
United  States,  then  we  are  forced  to  conclude  that  an  individual  who  has  authority 
to  enter  any  facility  or  location  in  the  United  States  without  a  search  warrant  and 
who  can  inspect  whatever  he  or  she  chooses  also  must  qualify  as  an  officer  of  the 
United  States. 

An  argument  that  the  federal  government  is  permitted  to  delegate  such  authority 
to  a  non-governmental  official  must  fail.  The  Supreme  Court  long  has  held  that  the 
federal  government  cannot  delegate  state  authority  to  a  private  individual  or  organi- 
zation.39  Although  the  earlier  cases  establishing  this  doctrine  were  decided  in  the 
context  of  invalidating  New  Deal-era  legislation  in  the  1930s,  this  fact  does  not  un- 
dermine their  basic  point:  that  the  checks  placed  on  the  grant  of  public  power  by 
the  people  to  their  government  cannot  be  avoided  by  delegating  the  coercive  power 
of  the  state  to  private  groups.  Furthermore,  these  New  Deal-era  cases  have  never 


^^Freytag,  111  S.  Ct.  at  2640. 

^McGrath  v.  United  States,  275  F.  294  (2d  Cir.  1921) 

^'^  Chaplains  for  Army  Hospitals,  10  Op.  Att'y  Gen.  449  (1863).  I  am  indebted  to  the  fine  work 
of  Professor  Jim  Chen  of  the  Minnesota  Law  School  for  this  point.  See  Jim  C.  Chen,  Appoint- 
ments with  Disaster.  The  Unconstitutionally  of  Binational  Arbitral  Review  under  the  Appoint- 
ments with  Disaster:  The  Unconstitutionally  of  Binational  Arbitral  Review  under  the  United 
States-Canada  Free  Trade  Agreement,  49  Wash.  &  Lee  L.  Rev.  1455  (1992). 

38 See,  e.g,  18  U.S.C.  §3109  (authorizing  "officer"  to  enter  premises  if  refused  entry  in  order 
to  execute  search  warrant).  It  should  be  noted  that  §3109  is  limited  only  to  entries  by  officers 
of  the  government. 

^^  Carter  v.  Carter  Coal  Co.,  298  U.S.  238  (1936);  ALA.  Schechter  Poultry  Corp.  v.  United 
States,  295  U.S.  495  (1935). 
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been  overruled  and  their  essential  holdings  have  been  afBrmed  in  later  cases."*®  To 
allow  individuals  not  responsible  or  accountable  to  the  federal  government — in  this 
case,  members  of  the  Technical  Secretariat  and  its  inspection  teams — to  exercise 
power  under  color  of  federal  law  would  violate  this  most  basic  principle  of  American 
constitutional  law."*^ 

While  I  believe  that  simply  amendments  to  the  implementing  legislation  could 
cure  the  Appointments  Clause  problem  for  the  inspection  teams,  it  appears  that  the 
Technical  Secretariat's  role  in  targeting  American  sites  for  inspection  poses  a  more 
difficult  constitutional  challenge.  One  obvious  solution  to  the  problem  described  here 
would  be  to  require  that  American  officials  conduct  the  actual  search  of  American 
chemical  sites.  Of  course,  members  of  the  inspection  team  could  accompany  the  offi- 
cers, provide  advice  and  guidance,  and  observe  how  the  inspection  is  performed.  So 
long  as  American  representatives  actually  handle  the  objects,  collect  and  test  the 
samples,  review  the  documents,  and  interview  the  employees,  the  inspection  teams 
can  be  present  during  the  search. 

Another  alternative  would  permit  either  the  President  or  the  Secretary  of  Com- 
merce to  appoint  the  members  of  the  inspection  teams  as  officers  of  the  United 
States.  There  is  no  qualifications  clause  in  the  Constitution,  as  there  is  for  members 
of  Congress  and  for  the  President,  that  requires  officers  of  the  United  States  to  be 
citizens  of  the  United  States,  to  have  been  bom  in  the  United  States,  or  to  be  of 
a  certain  age.  The  Constitution,  however,  does  raise  one  stumbling  block  to  this  ap- 
proach: it  would  prohibit  members  of  the  inspection  teams  from  serving  as  officers 
in  any  foreign  government,  unless  Congress  specifically  chose  to  permit  that  individ- 
ual to  do  so.  As  Article  I,  Section  9  declares: 

"No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no  Person  holding 
any  Office  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of  the  Congress, 
accept  of  any  present.  Emolument,  Office,  or  Title,  of  any  kind  whatever,  from  any 
King,  Prince,  or  foreign  State." 

It  does  not  appear  that  membership  alone  in  the  Technical  Secretariat,  which  is 
part  of  an  international  organization,  would  violate  this  provision.  Although  inter- 
national law  recognizes  international  organizations  to  possess  some  of  the  attributes 
of  states  in  the  international  system,  I  am  not  sure  that  an  international  organiza- 
tion qualifies  as  a  "foreign  State"  as  the  term  is  used  in  the  Constitution.  But  this 
provision  would  affect  members  of  the  Secretariat  and  members  of  the  Convention's 
Executive  Council  who  also  are  governmental  officials  of  other  nations. 

Again,  I  must  caution  that  while  these  alternatives  would  cure  the  Appointments 
Clause  problem,  I  cannot  speak  as  to  whether  this  would  present  obstacles  to  the 
arms  control  objectives  of  the  Convention.  It  is  clear,  however,  that  if  there  is  a  con- 
flict between  the  Constitution  and  a  treaty,  the  Constitution  must  prevail.  There- 
fore, it  is  the  duty  of  the  Senate  and  of  the  President  to  guarantee  that  a  treaty 
comply  with  the  Constitution  first,  and  foreign  relations  policy  second. 

Curing  the  Appointments  Clause  problem  for  the  inspection  teams  is  one  thing, 
curing  it  for  the  Technical  Secretariat  as  a  whole  is  another.  I  believe  that  the  Ap- 
pointments Clause  applies  both  to  those  who  search  American  facilities  and  those 
who  decide  which  facilities  to  search.  Under  the  Convention  and  its  implementing 
legislation,  the  Technical  Secretariat  has  the  authority  to  decide  which  facilities  and 
locations  in  the  United  States  will  be  searched,  what  is  to  be  searched  for,  and  how 
the  search  is  to  be  conducted.  The  Technical  Secretariat,  in  conjunction  with  the  Ex- 
ecutive Council,  also  carries  out  challenge  inspections.  In  other  words,  the  Technical 
Secretariat  currently  exercises  the  authority,  under  domestic  law,  both  of  a  law  en- 
forcement agency,  which  determines  which  locations  to  investigate,  and  of  a  federal 
judicial  officer,  who  judges  the  reasonableness  of  the  search  request  and  issues  the 
warrant  that  allows  it  to  take  place. 


^See,  e.g.,  Larkin  v.  Gredel's  Den,  Inc.,  459  U.S.  116  (1982)  (invalidating  Massachusetts  law 
allowing  churches  to  prevent  issuance  of  liquor  licenses  within  500-feet  of  the  church),  United- 
States  V.  Mazurie,  419  U.S.  544  (1975).  As  Professor  Laurence  Tribe  concludes  in  his  treatise: 
"The  judicial  hostility  to  private  lawmaking — even  more  apparent,  perhaps,  in  the  context  of 
state  delegations — thus  represents  a  persistent  theme  in  American  consistituional  law."  Lau- 
rence H.  Tribe,  "American  Constitutional  Law"  at  369  (2d  ed.  1988). 

■•"This  principle  also  underlies  the  Court's  approach  to  searches  by  private  individuals  under 
the  Fourth  Amendment  When  private  persons  acquire  evidence  that  they  then  provide  to  law 
enforcement,  the  Forth  Amendment  does  not  apply  because  the  ban  on  unreasonable  searches 
and  seizures  is  considered  as  a  "restraint  upon  the  activities  of  sovereign  authority."  Burdeav 
v.  McDowell,  256  U.S.  465  (1921).  But  these  private  persons  cannot  conduct  their  searches  with 
the  authority  of  federal  law  behind  them,  and  hence  may  be  excluded  by  the  owner  or  operator 
of  the  premises.  If  a  private  person  is  cooperating  with  federal  authorities,  then  the  search  is 
considered  to  be  governed  by  the  Fourth  Amendment.  See  "Wayne  R.  LaFave  &  Jerold  H.  Israel, 
Criminal  Procedure"  118  (2d  ed.  1992). 


21 

Under  the  treaty  and  the  legislative  regime  currently  before  the  Senate,  the  Tech- 
nical Secretariat  enjoys  a  discretion  and  authority  in  choosing  search  targets  that 
no  domestic  institution  of  government  currently  has.  There  does  not  appeeir  to  be 
any  legally-enforceable  criteria  that  guide  the  discretion  of  the  Technical  Secretariat 
in  its  choice  of  locations  to  search.  The  Secretariat  need  not  explain  its  reasons  for 
demanding  a  search  nor  must  it  conduct  any  internal  evaluation  of  whether  some 
level  of  probable  cause  justifies  an  inspection.  In  fact,  some  of  the  searches  are  to 
be  conducted  at  random;  these  searches  by  their  very  natiu-e  will  not  be  undertaken 
on  the  basis  of  any  level  of  probable  cause  or  articulated  suspicions  of  wrongdoing. 

Even  if  such  standards  existed,  allowing  an  official  who  is  not  an  officer  of  the 
United  States  to  make  this  decision  avoids  the  fundamental  political  checks  on  the 
power  of  the  federal  government.  The  members  of  the  Technical  Secretariat  cannot 
be  held  accountable  by  members  of  the  United  States  government  or  by  American 
voters;  therefore,  there  can  be  no  meaningfiil  political  review  of  the  way  in  which 
officials  are  implementing  a  scheme  that  permits  warrantless  searches.  If  we  the 
people,  for  example,  disapproved  of  the  manner  that  prosecutors  and  poUce  were  ini- 
tiating and  conducting  searches,  we  could  remove  those  elected  representatives  who 
supervise  those  officers.  But  if  the  Technical  Secretariat  abused  the  inspection  proc- 
ess, the  American  public  would  be  unable  to  express  its  disapproval  short  of  with- 
drawing from  the  Convention  altogether.  As  we  saw  in  Weiss,  this  undermines  one 
of  the  basic  purposes  of  the  Appointments  Clause:  to  guarantee  that  the  people  have 
a  voice  in  the  appointment  of  those  officials  who  wield  federal  powers,  and  to  allow 
the  public  to  hold  its  elected  representatives  accountable  for  "an  ill  appointment." ''^ 

This  difficulty  with  the  verification  regime  has  a  rather  easy  solution.  Congress 
could  amend  the  implementing  legislation  to  require  that  a  federal  judicial  officer 
issue  a  warrant  before  an  inspection  team  or  an  American  representative  (If  Con- 
gress accepts  my  earlier  argument)  wishes  to  search  a  facility.  If  Congress  chooses 
to  adopt  this  procedure,  which  also  has  the  happy  effect  of  avoiding  Fourth  Amend- 
ment problems  with  warrantless  searches,  it  cannot  require  that  the  judicial  officer 
simply  rubber-stamp  every  request  made  by  the  Technical  Secretariat.  Instead,  in 
order  for  the  warrant  to  be  a  legitimate  one,  the  procedure  must  conform  to  estab- 
lished Fourth  Amendment  standards:  the  decisionmaker  must  be  a  "neutral  and  de- 
tached magistrate;" '♦^  information  supporting  the  warrant  application  must  be  pro- 
vided in  the  form  of  affidavit  or  under  oath,'*'*  that  the  information  support  a  show- 
ing of  probable  cause,'*^  and  that  the  warrant  describe  with  particularity  the  place 
to  be  searched  and  the  things  to  be  seized.'*^  In  making  the  determination  concern- 
ing whether  a  warrant  shall  issue,  the  determination  of  probable  cause  and  of  rea- 
sonableness generally  means  that  the  judicial  officer  must  have  the  discretion  to  re- 
ject a  demand  by  the  Technical  Secretariat  for  an  inspection.  Although  this  may  not 
happen  in  a  significant  number  of  cases,  if  ever,  the  Senate  should  be  aware  that 
it  cannot  interfere  with  the  Judiciary's  interpretation  of  the  Fourth  Amendment  in 
the  warrant  process. 

Again,  I  cannot  judge  whether  this  solution  would  produce  difficulties  for  the 
arms  control  objectives  of  the  Convention.  I  only  can  discuss  what  is  necessary  to 
bring  the  Convention's  provision  in  line  with  the  Constitution,  which  is  the  purpose 
of  implementing  legislation.  But  if  the  Senate  does  not  act  to  conform  the  treaty 
with  the  highest  law  of  the  land,  the  federal  courts  will  have  no  choice  but  to  block 
the  operation  of  the  Convention. 

It  is  the  possibility  that  a  warrant  could  be  refiised,  I  assume,  that  led  the  draft- 
ers of  S.  1732  to  make  a  warrant  procedure  optional.  It  is  no  doubt  the  case  that 
the  possibility  that  an  inspection  could  be  resisted  could  undermine  the  mutual 
trust  among  signatories  that  the  Convention's  verification  procedures  are  designed 
to  promote.  But  even  if  one  were  to  conclude  that  the  Technical  Secretariat  did  not 
need  warrants  to  search  American  facilities  (a  topic  to  be  discussed  at  length  infra), 
the  Appointments  Clause  problem  still  would  exist.  For  even  in  those  cases  where 
a  warrant  is  not  necessary,  the  Supreme  Court  has  assumed  that  some  govern- 
mental official  will  make  the  decision  to  search  using  a  process  that  judges  tiie  rea- 
sonableness of  the  situation. 

Under  Supreme  Court  precedent,  a  determination  to  engage  in  even  a  warrantless 
search  must  be  made  by  a  decisionmaker  who  must  obey  clear,  defined  criteria  that 
guide  his  or  her  discretion.  In  other  words,  a  warrant  procedure  cannot  be  sub- 


'*2The  Federalist  No.  77,  at  517  (Alexander  Hamilton). 
"^Johnson  v.  United  States,  333  U.S.  10  (1948). 

''^U.S.  Const,  amend.  IV  ("no  Warrants  shall  issue  but  upon  probable  cause,  supported  by 
Oath  or  affirmation"), 
"s/foid;  Franks  v.  Delaware,  438  U.S.  154  (1978). 
'*6U.S.  Const,  amend  IV. 
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stituted  for  an  utterly  arbitrary  procedure  that  allows  law  enforcement  or  adminis- 
trative officers  to  engage  in  searches  at  whim.  As  the  Court  stated  in  the  context 
of  warrantless  searches  of  heavily  regulated  industries,  a  "regulatory  statute  must 
perform  the  two  basic  functions  of  a  warrant:  it  must  advise  the  owner  of  the  com- 
mercial premises  that  the  search  is  being  made  pursuant  to  the  law  and  has  a  prop- 
erly defined  scope,  and  it  must  limit  the  discretion  of  the  inspecting  officers."  '*'' 

It  seems  apparent  that  underljdng  this  approach  to  warrantless  searches  is  the 
assumption  that  there  must  be  a  decisionmaker  who  engages  in  a  warrant-like  proc- 
ess before  a  search  is  authorized.  It  further  seems  apparent  that  this  decisionmaker 
must  be  an  American  official  who  makes  an  independent  determination  on  the  rea- 
sonableness of  any  warrantless  search  conducted  pursuant  to  federal  law.  The  Ap- 
pointments Clause  requires  no  less.  Furthermore,  this  process  is  consistent  with  the 
constitutional  design  because  it  still  allows  the  people  some  check  on  the  decisions 
to  engage  in  warrantless  searches,  for  the  decisionmaking  officials  are  ultimately  ac- 
countable to  the  public.  Otherwise,  searches  could  be  ordered  by  non-governmental 
officers  who  might  have  other  motives  involved  and  who  would  not  be  accountable 
to  the  public  for  any  abuse  of  the  process. 

The  inspection  process  contemplated  by  the  implementing  legislation  abrogates 
these  principles.  The  members  of  the  Technical  Secretariat  are  in  no  way  account- 
able to  any  official  of  the  American  government — an  officer  of  the  federal  govern- 
ment, for  example,  cannot  remove  a  member  of  the  Secretariat.  The  Convention  fails 
to  require  that  the  Secretariat  obey  certain  defined  criteria  in  choosing  which  tar- 
gets to  search;  as  noted  before,  some  of  the  searches  are  to  be  random.  The  Secretar- 
iat need  not  provide  reasons  concerning  its  decision  to  search  nor  must  it  make  a 
determination  that  its  decision  is  reasonable. 

If  Congress  were  to  decide  that  warrantless  searches  in  this  area  would  be  con- 
stitutional, it  could  address  this  problem  by  requiring  the  Secretary  of  Commerce 
or  his  or  her  designee  to  review  the  Secretariat's  inspection  demand.  However,  it 
must  be  made  clear  that  the  American  decisionmaker  must  have  the  authority  to 
refuse  the  request  if  it  fails  to  meet  certain  criteria  specified  by  statute.  If  this  agen- 
cy official  simply  rubber-stamps  the  Secretariat's  demands,  then  it  would  be  difficult 
to  conclude  that  an  American  official  was  truly  making  the  decisions  concerning  en- 
forcement of  federal  law.  Decisionmaking  authority  under  federal  law  would  remain 
with  the  non-governmental  body,  and  both  the  Appointments  Clause  and  the  non- 
delegation doctrine  would  continue  to  be  violated. 

B.  THE  FOURTH  AMENDMENT 

Other  legal  scholars  have  written  extensively  on  the  Fourth  Amendment  chal- 
lenges for  the  Convention's  verification  provisions."*^  I  do  not  seek  to  expand  on  their 
analysis  of  the  problem;  I  merely  wish  to  summarize  the  issues  involved  and  to  pro- 
vide my  evaluation  of  whether  doctrines  providing  for  warrantless  searches  are  ap- 
plicable to  the  Convention.  Although  it  is  unclear  whether  the  Supreme  Court  would 
allow  on-site  inspections  to  fall  within  the  warrantless  search  exception  to  the 
Fourth  Amendment,  Congress  should  act,  to  avoid  this  problem  by  establishing  a 
warrant  requirement  in  the  Convention's  implementing  legislation.  Without  such  a 
requirement,  I  believe  that  implementation  of  the  treaty  could  be  delayed  by  years 
of  litigation  in  the  federal  courts. 

The  Fourth  Amendment  to  the  Constitution  declares  that: 

"The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no  Warrants 
shall  issue,  but  upon  probable  cause,  supported  by  Oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  persons  or  things  to  be  seized." 

Under  Supreme  Court  interpretation  of  this  language,  if  the  government  wishes 
to  search  either  a  home  or  a  business,  it  generally  must  obtain  a  warrant  from  a 
judicial  officer.  In  recent  years,  however,  the  Court  has  identified  various  areas  in 
which  a  warrant  is  not  required  for  a  valid  search.  It  has  been  motivated  in  this 
regard  both  by  an  examination  of  the  "traditional  protections  against  unreasonable 
searches  and  seizures  afforded  by  the  common  law  at  the  time  of  the  framing," '♦^ 
and  by  a  growing  recognition  that  the  Fourth  Amendment's  text  requires  only  that 
a  government  search  or  seizure  be  reasonable  in  order  to  meet  constitutional  stand- 


■^TNew  York  v.  Burger.  482  U.S.  691,  703  (1987). 

■•^See  Note,  supra  note  3;  Tanzman,  supra  note  4;  David  A.  Koplow,  "Arms  Control  Verifica- 
tion: Constitutional  Restrictions  on  Treaty  Verification  in  the  United  States,"  63  N.Y.U.  L.  Rev. 
229  (1988).  I  also  have  relied  upon  LaFave  &  Israel,  supra  note  39,  for  authority  in  this  area. 

'^^  Wilson  V.  Arkansas,  115  S.  (5t.  1914,  1916  (1995). 
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ards.^°  In  criminal  cases,  a  warrant  is  generally  necessary  to  show  reasonableness, 
but,  as  Justice  Scalia  wrote  for  the  Court  last  year,  "a  warrant  is  not  required  to 
establish  the  reasonableness  of  all  government  searches."  ^^ 

As  a  result,  the  Supreme  Court  has  recognized  a  number  of  exceptions  to  the  gen- 
eral warrant  requirement.  To  provide  a  few  examples,  the  Court  has  held  that  a 
warrant  is  unnecessary  for  searches  pursuant  to  arrest,  for  searches  under  exigent 
circumstances,  for  searches  by  consent,  and  for  seizures  of  objects  in  plain  view.^^ 
In  recent  years,  the  Court  has  expanded  the  grounds  for  warrantless  searches  in 
the  drug-testing  context  and  in  random  checks  for  illegal  immigration,  contraband, 
and  drunk  drivers. ^-^  The  general  principle  at  work  here,  the  Court  recently  declared 
in  the  Vernonia  School  District  case,  is  that  a  warrantless  search  can  be  constitu- 
tional "when  special  needs,  beyond  the  normal  need  for  law  enforcement,  make  the 
warrant  and  probable-cause  requirement  impracticable."  ^^ 

The  exception  most  relevant  here  is  the  one  for  inspections  and  regulatory 
searches  of  businesses.  These  cases  have  arisen  in  the  context  of  regulatory  schemes 
that  require  businesses  to  adhere  to  certain  public  health  and  safety  codes.  In  the 
first  such  case.  See  v.  City  of  Seattle,  the  Court  reaffirmed  that  the  owner  and  the 
operator  of  a  business  had  a  right  to  be  free  from  unconstitutional  searches  and  sei- 
zures, just  as  do  any  other  private  citizens.  Said  the  Court:  a  "businessman,  like 
the  occupant  of  a  residence,  has  a  constitutional  right  to  go  about  his  business  free 
from  unreasonable  official  entries  upon  his  private  commercial  property."  ^^  But  the 
Court  also  cautioned  that  business  premises  could  be  searched  reasonably  in  more 
situations  than  private  homes.  In  Colonnade  Catering  Corp.  v.  United  States,  the 
Court  upheld  a  warrantless  inspection  of  a  liquor  licenese's  business  due  to  the 
"long  history  of  the  regulation  of  the  liquor  industry."  ^^  In  1972  the  Court  then  per- 
mitted a  warrantless  inspection  of  a  firearms  and  ammunition  dealer,  on  the  ground 
that  the  search  was  a  crucial  part  of  the  regulatory  scheme,  that  a  warrant  require- 
ment could  frustrate  the  inspection,  and  that  the  dealer  had  chosen  to  participate 
in  a  "pervasively  regulated  business"  with  the  knowledge  that  his  records  would  be 
subject  to  effective  inspection.^'' 

This  last  rationale — that  warrantless  inspections  were  constitutional  in  heavily 
regulated  industries  through  some  theory  of  implied  consent — could  have  created  a 
dangerous  bootstrapping  justification  for  warrantless  searches.  If  participation  in  a 
heavily  regulated  industry  amounted  to  consent  to  a  search,  then  the  imposition  of 
an  administrative  scheme  that  called  for  pervasive  inspections  and  regulatory 
searches  itself  could  provide  the  grounds  for  the  Fourth  Amendment  exception.  It 
should  come  as  no  surprise  that  the  Court  distanced  itself  from  this  approach  when, 
in  Marshall  v.  Barlow's  Inc.,  it  held  invalid  warrantless  OSHA  inspections  of  almost 
any  factory,  plant,  or  workplace  in  the  nation.^^  Finally,  in  a  later  case,  Donovan 
V.  Dewey,  the  Court  commented  that  any  implied  consent  was  fictional  and  could 
not  provide  the  basis  for  a  warrantless  search. 

In  the  last  15  years  the  regulated  industry  exception  to  the  warrant  requirements 
has  become  more  settled.  In  the  last  two  cases  in  this  area,  Donovan  v.  Dewey, ^^ 
and  New  York  v.  Burger,^^  the  Court  has  formulated  a  test  which  stresses,  as  noted 
earlier,  that  the  regulatory  scheme  must  establish  a  warrant-like  process  that  con- 
strains the  discretion  of  the  inspecting  authorities.  In  Burger,  the  most  recent  case. 
Justice  Blackmun  for  a  6-3  Court  upheld  a  warrantless  inspection  of  an  auto  junk- 
yard because  of  five  factors:  a)  the  duration  and  extensive  nature  of  the  regulatory 
scheme  indicated  that  the  business  was  "closely  regulated";  b)  a  substantial  govern- 
ment interest  supported  the  regulatory  scheme;  c)  warrantless  searches  were  nec- 


^0  Vernonia  School  Dist.  47 J  v.  Acton,  115  S.  Ct.  2386,  2390-91  (1995).  See  also  Akhil  Reed 
Amar,  "Fourth  Amendment  First  Principles,"  107  Harv.  L.  Rev.  757  (1994). 

51 M  at  2391. 

^^Chimel  v.  California,  395  U.S.  752  (1969)  (warrantless  search  incident  to  arrest);  Warden 
V.  Hayden,  387  U.S.  294  (1967)  (warrantless  search  due  to  exigent  circumstances);  United  States 
v.  Matlock,  415  U.S.  164  (1974)  (conset);  Coolidge  v.  New  Hampshire,  403  U.S.  443  (1971)  (plain 
view). 

53 See,  e.g.,  Vernonia  School  Dist  47J  v.  Acton,  115  S.  Ct.  2386  (1995)  (random  drug  testing 
of  high  school  athletes);  Skinner  v.  Railway  Labor  Executives'  Assn.,  489  U.S.  602  (1989)  (drug 
testing  of  railroad  personnel);  Treasury  Employees  v.  Von  Raab,  489  U.S.  656  (1989)  (drug  test- 
ing of  federal  customs  officers);  United  States  v.  Martinez-Fuerte,  428  U.S.  543  (1976)  (auto- 
mobile checkpoints);  Michigan  Dep't  of  State  Police  v.  Sitz,  496  U.S.  (1990)  (drunk  drivers). 

^115  S.  Ct.  at  2391  (quoting  Griffin  v.  Wisconsin,  483  U.S.  868,  873  (1987)). 

55  See  V.  City  of  Seattle,  387  U.S.  541  (1967). 

^'^  Colonnade  Catering  Corp.  v.  United  States,  397  U.S.  72  (1970). 

^T  United  States  v.  Biswell,  406  U.S.  311  (1972). 

^Marshall  v.  Barlow's  Inc.,  436  U.S.  307  (1978). 

59  452  U.S.  594(1981). 

«> 482  U.S.  691(1987). 
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essary  to  further  that  scheme;  d)  the  scheme  "provides  a  constitutionally  adequate 
substitute  for  a  warrant";  and  e)  the  inspection  is  "carefully  limited  in  time,  place, 
and  scope." 

I  assume  at  the  outset  that  there  would  be  little  difficulty  in  inspecting  actual 
chemical  weapon  production,  destruction,  and  storage  sites.  Many  of  these  locations 
will  be  under  the  direct  control  of  the  United  States  government  and  others  will  be 
owned  or  operated  by  defense  contractors  with  whom  the  government  already  has 
reached  agreement  for  warrantless  inspection.^ ^  But  whether  the  warrantless 
search  exception  includes  private  industry  that  produce  Schedule  1,  2,  or  3  chemi- 
cals is  not  plainly  obvious,  nor  is  it  clear  whether  industry  involved  in  "Other" 
chemicals  or  non-chemical  industrial  storage  locations — under  the  challenge  provi- 
sions, any  location  in  the  United  States  may  be  searched — would  qualify  as  closely 
regulated  businesses  under  Burger. ^'^ 

At  this  moment,  it  is  difficult  to  determine  whether  the  Supreme  Court  would  find 
that  the  chemical  industry  is  sufficiently  regulated  to  satisfy  the  initial  prong  of  the 
Burger  test.  To  my  knowledge,  the  Court  has  never  suggested  that  the  chemical  in- 
dustry is  so  regulated,  and  in  a  case  involving  warrantless  searches  of  a  Dow  Chem- 
ical plant,  the  Court  appears  to  suggest  that  the  chemical  industry  generally  is  not 
to  be  considered  a  closely  regulated  business  for  Fourth  Amendment  purposes. ^^ 

On  the  other  side  of  the  ledger,  it  is  true  that  the  chemical  industry  is  subject 
to  a  number  of  comprehensive  environmental  regulatory  schemes,  such  as  CERCLA 
and  RCRA,  among  others.  But  while  these  laws  provide  that  the  EPA  has  a  right 
of  entry  to  inspect  the  production  or  disposal  of  hazardous  chemicals,^  this  does  not 
release  the  agency  from  obtaining  a  warrant  if  an  owner  or  operator  of  a  business 
refuses  to  allow  inspections  onto  his  or  her  property.^^  These  warrants,  even  if 
granted  for  a  lesser  showing  of  probable  cause,  still  must  be  issued  by  a  federal 
magistrate  or  judge. 

Furthermore,  these  statutes  do  not  regulate  all  of  the  locations  and  sites  that 
might  possibly  be  searched  under  the  Convention's  provisions,  particularly  those  fa- 
cilities falling  into  the  "Other"  and  the  challenge  inspection  categories.  Indeed, 
under  the  challenge  procedures,  it  is  entirely  possible,  if  not  likely,  that  a  location 
to  be  inspected  would  not  even  be  part  of  the  chemical  industry,  but  instead  could 
be  an  unrelated  site  simply  suspected  of  harboring  an  illegal  chemical  weapons  facil- 
ity. How  the  Supreme  Court  would  resolve  a  constitutional  attack  on  a  warrantless 
search  of  a  non-chemical  weapons  plant,  therefore,  is  unclear,  but  in  my  judgment 
the  available  law  and  evidence  does  not  indicate  a  positive  result. 

Moving  to  the  other  Burger  factors,  it  appears  that  the  second  and  third  elements 
of  the  test — the  regulatory  scheme  must  serve  an  important  government  interest 
and  that  the  search  serves  a  need  of  that  scheme — are  easily  met  in  this  situation. 
No  one  can  doubt  that  eliminating  chemical  weapons  is  a  significant  government  in- 
terest; and  it  is  equally  clear  that  warrantless  inspections  further  that  interest  not 
only  by  detecting  and  deterring  violations,  but  also  by  enhancing  mutual  trust 
among  the  Convention's  signatories  that  the  treaty  is  being  enforced. 

The  fourth  Burger  factor  presents  a  more  difficult  obstacle  for  the  Convention.  As 
was  discussed  at  some  length  earlier,  this  prong  requires  that  the  regulatory  scheme 
provide  a  warrant-like  procedure.  The  law  at  issue  must  inform  the  business  opera- 
tor that  inspections  will  be  made  on  a  regular  basis  and  that  they  are  conducted 
pursuant  to  some  objective  criteria,  rather  than  at  the  discretion  of  the  government 
official.  This  requirement  both  provides  the  business  owner  with  notice  and  limits 
the  discretion  of  the  govemment.^^  But  under  the  Convention,  there  are  few,  if  any 
standards  that  guide  the  Secretariat's  decision  to  search,  at  least  as  to  Schedule  3 
and  Other  facilities,  nor  are  there  any  guidelines  on  what  locations  may  be  chosen 
for  a  challenge  inspection.  In  some  cases,  neither  the  Secretariat  nor  the  challenging 


^^See  Note,  supra  note  3,  at  622  and  n.  343. 

^2 1  disagree  here  with  the  Note,  supra  note  3,  at  622-24,  which  simply  assumes  that  Schedule 
1  and  2  chemical  producers  would  be  covered,  and  that  Schedule  3  producers  are  heavily  regu- 
lated in  part  by  the  fact  that  they  are  regulated  by  the  Convention.  But  this,  of  course,  is  simply 
a  variant  of  the  bootstrapping  argument  disavowed  by  the  Court  in  Donovan  and  Burger. 

^^Dow  Chemical  Co.  v.  United  States,  476  U.S.  227  (1986);  see  also  Tanzman,  supra  note  4, 
at  49-53  (noting  that  "the  pervasive  regulation  exemption  to  the  warrant  requirement  may  re- 
quire expansion  to  encompass  special  on-site  inspections"). 

^  Comprehensive  Environment  Response,  Compensation,  and  Liability  Act  of  1980,  42  U.S.C. 
9604(e)(3)(4)  (1988);  Resource  Conservation  and  Recovery  Act  of  1980,  42  U.S.C.  6927(a);  see  also 
Note,  supra  note  3,  at  625  &  n.  351. 

^^See.  e.g.,  Koppers  Industries,  Inc.  v.  United  States  Environmental  Protection  Agency,  902 
F.2d  756  (9th  Cir.  1990)  (EPA  sought  search  warrant  from  federal  magistrate  after  company 
refused  investigators  entry). 

^^Burger,  482  U.S.  at  711. 
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nation  may  be  under  any  legal  obligation  (enforceable  under  American  law)  to  pro- 
vide its  reasons  for  choosing  a  particvilar  target  for  an  inspection.  It  is  difficult  to 
see  how  the  discretion  of  the  Secretariat  or  a  challenging  nation  has  been  con- 
strained by  the  Convention,  nor  is  it  clear  how  many  of  the  possible  facilities  that 
could  be  inspected  will  receive  sufficient  notice  of  the  search,  its  scope,  and  its  rea- 
sons. It  should  be  noted,  however,  that  this  situation  may  change  as  the  Conven- 
tion's institutions  develop  internal  rules  and  criteria  for  inspections. 

Finally,  Burger's  requirement  that  the  "time,  place,  and  scope"  of  the  inspection 
be  limited  may  pose  constitutional  difficulties  for  the  Convention.  The  Convention 
itself  does  not  place  clear  restrictions  on  the  nature  of  the  search's  intensity  or  dura- 
tion. Part  II  (E),  paragraph  40  of  the  Verification  Annex  only  states  that  the  search 
is  to  be  "arranged  as  to  ensure  the  timely  and  effective  discharge  of  [the  inspection 
team's]  functions  and  the  least  possible  inconvenience  to  the  inspected  State  Party 
or  Host  State  and  disturbance  to  the  facility  or  area  inspected."  The  implementing 
legislation  declares  that  the  search  is  to  be  completed  in  a  "reasonable"  time  and 
in  a  "reasonable"  manner,  but  then  appoints  no  one  to  enforce  this  requirement.^'^ 
The  Commerce  Department  is  instructed  to  "endeavor  to  ensure"  that  the  search  is 
begun,  conducted,  and  finished  during  work  hours,  but  then  the  implementing  legis- 
lation immediately  declares  that  "no  inspection  shall  be  prohibited  or  otherwise  dis- 
rupted for  commencing,  continuing,  or  concluding  during  others  hours."  ^^  This  does 
not  appear  to  rise  to  the  level  of  the  statute  in  Burger,  which  limited  inspections 
to  business  hours  only,  to  certain  subject  only,  and  to  certain  evidence  only. 

Even  if  a  court  were  to  conclude  that  the  Convention's  verification  procedures  met 
all  of  these  requirements.  Congress  need  not  be  satisfied  with  the  most  minimal  pro- 
tections for  individual  constitutional  rights.  Although  Burger  establishes  the  far- 
thest that  government  officials  can  go  in  the  context  of  warrantless  searches.  Con- 
gress certainly  has  the  discretion  and  the  authority  to  demand  a  higher  level  of  pro- 
tection for  Fourth  Amendment  rights.  Just  as  in  the  Civil  Rights  Act  of  1964,  Con- 
gress chose  to  outlaw  intentional  racial  and  gender  discrimination  by  private  em- 
ployers when  the  Court  had  not  prohibited  that  activity,  so  too  Congress  in  this  case 
can  prohibit  the  government  from  engaging  in  warrantless  searches  even  when  the 
Constitution  permits  them.  I  believe  that  this  is  the  wisest  course  to  take,  especially 
when  a  warrant  requirement  also  will  have  the  salutary  effect  of  eliminating  several 
of  the  constitutional  problems  raised  by  both  the  Fourth  Amendment  and  the  Ap- 
pointments Clause. 

Conclusion 

It  is  perhaps  easier  to  understand  the  constitutional  issues  involved  here  if  we 
take  them  out  of  the  Chemical  Weapons  context.  Suppose,  for  example,  that  the 
United  States  were  to  sign  a  multilateral  treaty  to  prevent  international  crime  and 
terrorism.  Suppose  further  that  this  treaty  established  an  international  police  orga- 
nization that  was  charged  with  the  duty  to  investigate  and  prevent  such  inter- 
national crimes.  And  imagine  that  the  treaty  gave  this  international  police  force  the 
authority  to  enter  and  search  not  just  locations  where  international  crimes  might 
occur  with  some  regularity — such  as  banks,  airports,  and  so  on — ^but  also  any  place 
in  the  nation  where  the  police  believed  an  international  crime  might  be  planned  or 
international  criminals  might  be  gathering.  Would  the  Appointments  Clause  and 
the  Fourth  Amendment  allow  these  international  policemen  to  enter  the  businesses 
and  homes  of  American  citizens  without  a  warrant  to  conduct  their  searches?  Would 
the  Constitution  permit  this  international  police  organization  to  choose  at  its  own 
discretion  what  homes  and  businesses  in  the  United  States  would  be  targeted  for 
search? 

I  believe  that  the  obvious  answer  to  this  question  is  no.  The  Constitution  requires 
that  every  exercise  of  authority  pursuant  to  federal  law  must  be  conducted  by  an 
American  official.  Just  as  an  international  policeman  cannot  use  federal  law  to  enter 
a  private  home,  so  an  international  inspection  team  cannot  use  federal  law  to  enter 
a  private  business  or  any  other  place  in  the  nation.  Just  as  an  international  police- 
man could  not  search  places  at  whim  without  a  warrant,  so  an  international  inspec- 
tion team  cannot  search  random  locations  or  sites  without  a  warrant  or  a  warrant- 
like process.  I  believe  that  just  as  our  hypothetical  international  crime  and  terror- 
ism treaty  would  have  to  be  altered  to  bring  it  into  conformity  with  American  law, 
so  too  must  this  Congress  amend  the  implementing  legislation  for  the  Chemical 
Weapons  Convention  to  ensure  that  it  meets  with  the  requirements  of  the  highest 
law  in  the  land,  the  Constitution. 


67  S.  1732,  §40 1(d). 

68/feid. 
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Thank  you,  Mr.  Chairman,  for  the  opportunity  to  provide  my  views  to  this  Com- 
mittee, and  I  am  at  your  disposal  to  answer  any  oral  or  written  question  this  Com- 
mittee may  have. 

Senator  Brown.  Mr.  Pilon. 

STATEMENT  OF  ROGER  PILON 

Mr.  PiLON.  Thank  you,  Mr.  Chairman.  My  name  is  Roger  Pilon. 
I  am  the  director  of  the  Cato  Institute's  Center  for  Constitutional 
Studies.  I  want  to  thank  the  chairman  for  the  invitation  to  testify 
here,  and  I  also  want  to  thank,  in  particular.  Senator  Kyi  for  his 
invitation  and  the  assistance  of  his  staff  in  preparing  this  testi- 
mony. 

I  want  to  start  by  making  it  clear  that  although  we  are  discuss- 
ing the  constitutional  aspects  of  this  treaty,  it  is  very  important 
that  we  not  lose  sight  of  the  larger  policy  issues  that  are  before  this 
Senate  as  it  looks  at  this  treaty.  These  technical  issues  are  very 
easy  to  get  lost  in  and  it  is  very  easy  to  see  the  trees  and  miss  en- 
tirely the  larger  policy  forest. 

In  that  connection,  let  me  begin  by  stating  very  clearly  my  own 
opposition  to  this  treaty  so  that  there  is  no  misunderstanding 
about  it.  I  think  this  treaty  is  fundamentally  misguided,  notwith- 
standing that  its  ends  are  as  noble  as  ends  could  possibly  be;  that 
is  to  say,  this  treaty  requires  massive  and  extraordinarily  expen- 
sive intervention  in  the  affairs  of  American  businesses,  upwards  of 
10,000  businesses,  and  American  citizens,  and  it  does  so  for  an  end 
that  is  evanescent,  at  best,  because  there  will  be  non-parties  to  the 
convention  and  there  will  be  bad-faith  parties  to  the  convention. 

Indeed,  the  massive  verification  procedures  are  required  pre- 
cisely because  chemical  weapons  and  the  chemicals  that  are  useful 
for  making  chemical  weapons  are  so  easy  to  produce  and  detection 
is  so  difficult.  That  will  not  change  with  this  massive  verification 
procedure.  Therefore,  these  ends  will  not  be  achieved  of  the  treaty. 
Nevertheless,  the  costs  will  be  imposed  massively  on  American  citi- 
zens, and  for  that  reason  I  would  urge  that  the  Senate  oppose  this 
treaty. 

Moreover,  it  has  the  effect  of  lulling  us  into  believing  that  at 
least  we  have  banned  chemical  weapons,  which  has  perverse  con- 
sequences, as  economists  put  it,  and  for  that  reason,  too,  I  think 
that  this  treaty  should  be  opposed,  notwithstanding  the  worthy 
ends  for  which  it  is  advanced. 

Now,  turning  to  the  constitutional  issues,  after  reading  Professor 
Yoo's  testimony,  which  I  did  prior  to  preparing  my  own,  I  thought 
to  myself,  what  more  is  there  to  be  said.  It  was  an  extraordinarily 
careful  analysis  of  the  issues,  dividing  them  into  two  parts,  the  ap- 
pointments clause  problems  and  then  the  fourth  amendment  prob- 
lems. This  morning,  Professor  Yoo  concentrated  largely  on  the  ap- 
pointments clause  problems,  so  let  me  focus  rather  more  on  the 
fourth  amendment  problems. 

If  these  searches  are  to  be  justified  at  all,  they  would  have  to  fall 
under  the  warrantless  inspection  or  the  pervasively  regulated  in- 
dustries exception  to  the  warrant  requirement  of  the  fourth  amend- 
ment. Now,  that  exception,  to  my  mind,  is  itself  pernicious.  It  is, 
in  effect,  a  gutting  of  the  fourth  amendment.  The  fourth  amend- 
ment is  not  about  reasonableness.  It  is  about  the  requirement  to 
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justify  one's  search  before  undertaking  it  before  an  independent 
magistrate,  a  party  with  no  interest  in  the  matter. 

What  the  Court  has  done  by  carving  out  this  massively  regulated 
industries  exception  is,  in  effect,  allowed  the  political  branches  to 
bootstrap  themselves  out  of  the  fourth  amendment.  Indeed,  the 
more  you  regulate,  the  less  the  party  you  are  regulating  has  fourth 
amendment  protection.  So  it  is  very  easy  for  Congress  to  indeed  gut 
the  fourth  amendment  just  by  massively  regulating  a  given  indus- 
try. 

Notwithstanding  that,  as  Professor  Yoo  has  just  testified,  it  is 
clear  that  the  chemical  industry  has  not  been  declared  to  be  a  mas- 
sively regulated  industry,  No.  2.  And,  No.  2,  the  1987  New  York  v. 
Burger  test — in  particular,  the  fourth  prong  of  that  test — is,  to  my 
mind,  and  to  his  mind  as  well,  not  satisfied  under  this  treaty.  The 
factors  that  are  set  forth  there,  in  particular,  that  notice  be  given, 
that  it  be  regular  and  that  there  be  some  objective  criteria,  still 
don't  satisfy  the  proper  reading  of  the  fourth  amendment,  on  one 
hgind,  or  the  regime  that  is  envisioned  under  this  treaty  on  the 
other  hand. 

Now,  if  you  go  about  attempting  to  correct  this  treaty  through 
the  kinds  of  recommendations  that  Professor  Yoo  has  only  sug- 
gested, it  strikes  me  that  you  are  going  to  be  looking  at  a  new  trea- 
ty and  you  are  going  to  be  looking  at  the  possibility  of  opening  up 
negotiations  once  again,  so  you  are  faced  with  a  dilemma.  Either 
the  treaty  is  made  constitutional,  in  which  case  it  serves  a  lesser 
purpose  from  our  point  of  view,  which,  of  course,  something  I  would 
question  to  begin  with,  or  it  is  not  made  constitutional.  You  accede 
to  the  massive  invasions  of  this  international  organization  to 
search  and  seize  American  industry,  and  you  therefore  invite  all 
the  constitutional  problems  which,  as  Professor  Yoo  said,  would 
likely  result  in  its  being  declared  unconstitutional.  So  we  are  right 
back  to  square  one  again  and  facing  the  policy  issues.  Is  this  a 
treaty  in  our  interest,  especially  given  the  profoundly  important 
constitutional  problems  that  it  gives  rise  to? 

Thank  you,  Mr.  Chairman. 

Senator  Brown.  Thank  you. 

[The  prepared  statement  of  Mr.  Pilon  follows:] 

Prepared  Statement  of  Roger  Pilon 

Mr.  Chairman,  distinguished  members  of  the  subcommittee:  My  name  is  Roger 
Pilon.  I  am  a  senior  fellow  at  the  Cato  Institute  and  the  director  of  Cato's  Center 
for  Constitutional  Studies. 

I  want  to  thank  Chairman  Brown  for  inviting  me  to  testify  on  the  constitutional 
aspects  of  the  Chemical  Weapons  Convention  (hereafter,  "the  Convention")  that  is 
now  before  the  Senate  for  possible  ratification.  Let  me  also  thank  Senator  Kyi,  both 
for  his  particular  interest  in  this  important  subject  and  for  the  assistance  his  staff 
has  afforded  me. 

I  should  say  at  the  outset,  Mr.  Chairman,  that  although  I  am  a  constitutional 
scholar,  I  do  not  count  international  law  among  my  areas  of  expertise,  much  less 
arms-control  law.  Nevertheless,  the  issue  you  have  asked  me  to  address — the  Fourth 
Amendment  aspect  of  the  Convention — is  not,  strictly  speaking,  an  issue  of  inter- 
national law.  Accordingly,  I  am  pleased  to  give  the  subcommittee  my  thoughts  on 
the  subject. 

Before  doing  so;  however,  I  would  like  to  urge  that  as  important  as  the  constitu- 
tional issues  that  surround  the  Convention  may  be,  those  often  technical  issues — 
and  the  possibility,  in  particular,  of  correcting  legal  problems  through  changes  in 
the  Convention's  Implementing  Legislation — should  not  distract  anyone  from  the 
equally  important  policy  concerns  that  surround  this  treaty.  In  these  hearings,  that 
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is,  it  would  be  easy  to  focus  on  the  legal  trees  and  miss  entirely  the  larger  policy 
forest.  Yet  a  treaty  is  among  the  most  solemn  of  obligations  a  people  can  undertake. 
Before  doing  so,  therefore,  we  need  to  be  absolutely  clear  about  whether  this  under- 
taking is  in  our  interest. 

In  that  connection,  I  think  it  appropriate  that  I  state  here  my  own  conclusion  on 
that  basic  question,  namely,  that  as  important  as  it  may  be  to  rid  the  world  of 
chemical  weapons — a  goal  we  doubtless  all  share — this  treaty  will  neither  accom- 
pUsh  that  goEil  nor  serve  the  nation's  interests.  To  summarize  my  reasons  for  so  con- 
cluding, both  proponents  and  opponents  of  the  Convention  freely  grant  that  it  estab- 
lishes the  most  costly  and  intrusive  verification  procedures  every  contained  in  an 
arms  control  treaty,  and  that  it  does  so  because  of  the  relative  ease  with  which 
chemical  weapons  may  be  made  and  the  relative  difficulty  of  detecting  them — even 
under  the  far-reaching  provisions  of  the  Convention.  We  are  faced,  then,  with  a  clas- 
sic— yet  relatively  easy — cost-benefit  problem.  The  Convention  creates  a  vast  new 
international  bureaucracy  that  imposes  massive  compliance  costs  on  American  citi- 
zens and  firms.  Yet  the  benefit,  given  the  ease  with  which  the  Convention  may  be 
violated  by  bad-faith  signatories  or  ignored  by  non-party  nations,  is  chimerical.  In- 
deed, we  will  be  lulled  into  believing  that  chemical  weapons  have  been  banned  and 
so  will  be  less  inclined  than  we  would  otherwise  be  to  take  measures  to  counter 
them.  Thus,  far  from  having  increased  our  security,  we  will  actually  be  worse  off 
with  the  Convention  than  without  it — and  poorer  besides. 

I.  CONSTITUTIONAL  PROBLEMS 

Having  summarized  my  basic  view  of  the  Convention,  let  me  turn  now  to  the  con- 
stitutional questions  that  are  the  immediate  concern  of  this  subcommittee.  In  reach- 
ing my  conclusions  on  those,  I  have  benefitted  immensely  form  Professor  Yoo's  ex- 
traordinarily carefiil  analysis,  which  I  saw  prior  to  preparing  my  own  remarks. 
Since  I  agree  almost  entirely  with  his  assessment  of  the  issues,  rather  than  repeat 
that  analysis  here,  let  me  simply  elaborate  on  a  few  points  on  which  we  might  part 
company — depending  on  his  views  on  matters  he  has  not  addressed — then  add  a  few 
points  of  my  own,  after  which  I  will  address  certain  contentions  that  are  made  on 
these  matters  by  proponents  of  the  Convention. 

Professor  Yoo  concludes,  and  I  agree,  that  "the  implementation  provisions  of  the 
Convention's  verification  procedures,  as  currently  written,  would  violate  the  Con- 
stitution and  would  be  struck  down  by  the  Supreme  Court  because  they  represent 
an  impermissible  transfer  of  sovereignty  from  our  national  government  to  an  inter- 
national organization."  (p.  1)  On  the  Fourth  Amendment  search-and-seizure  ques- 
tion, he  states  that  "it  is  unclear  whether  the  Supreme  Court  would  allow  on-site 
inspections  to  fall  within  the  warrantless-search  exception  to  the  Fourth  Amend- 
ment." (p.  14)  He  goes  on,  however,  to  offer  powerful  arguments  for  believing  that 
the  Court  would  find  such  inspections  unconstitutional.  Let  me  consider  those  issues 
in  reverse  order,  starting  with  the  Fourth  Amendment  question. 

A  The  fourth  amendment 

The  nub  of  the  matter,  as  Professor  Yoo  rightly  sees,  is  whether  the  warrantless 
searches  contemplated  by  the  Convention,  especially  "challenge"  or  random  inspec- 
tions, would  be  permitted  under  current  Supreme  Court  warrantless-search  doc- 
trine. The  part  of  that  doctrine  that  is  most  relevant  here  pertains  to  "heavily  regu- 
lated industries."  Stated  most  generally,  inspections  of  such  industries  by  regulatory 
authorities  must  be  conducted  under  a  regulatory  scheme  that  establishes  a  "war- 
rant-like process"  that  constrains  the  discretion  of  the  inspecting  authorities. 

Before  continuing,  let  me  state  my  own  view,  namely,  that  the  "highly  regulated 
industry"  exception  to  the  warrant  requirement  is  pernicious  to  the  core.  Read  on 
its  terms,  the  Fourth  Amendment  secures  our  right  against  "unreasonable"  searches 
and  seizures,  which  I  take  to  mean  not  simply  searches  that  are  arbitrary  or  with- 
out reason — all  actions  have  reasons,  after  all — but  unjustified  by  the  facts.  In  fact, 
it  is  precisely  that  need  for  independent  justification  that  the  amendment  next  ad- 
dresses when  it  says  that  "no  Warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized."  Under  the  highly  regulated  industry  doc- 
trine, however,  the  Court  has  allowed  the  political  branches  to  circumvent  the 
amendment's  requirement  for  an  independent  and  particularized  determination  of 
the  facts  that  may  or  may  not  justify  a  given  search.  In  essence,  enforcement  agen- 
cies, in  pursuit  of  their  regulatory  ends,  are  permitted  to  bootstrap  themselves  out 
of  the  Fourth  Amendment. 

Evidence  of  that  is  found  in  Professor  Yoo's  discussion  of  the  five-part  test  the 
Court  set  out  in  New  York  v.  Burger  (482  U.S.  691  (1987)),  especially  the  fourth  fac- 
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tor  pertaining  to  a  regulatory  scheme's  provision  for  a  "constitutionally  adequate 
substitute  for  a  warrant."  As  Professor  Yoo  elaborates; 

"The  law  at  issue  must  inform  the  business  operator  that  inspections  will  be  made 
on  a  regular  basis  and  that  they  are  conducted  pursuant  to  some  objective  criteria, 
rather  than  at  the  discretion  of  the  government  official.  This  requirement  both  pro- 
vides the  business  owner  with  notice  and  limits  the  discretion  of  the  government." 
(p.  16) 

Although  Professor  Yoo  goes  on  to  argue — convincingly,  I  believe —  that  the  Con- 
vention does  not  meet  even  those  standards — the  point  of  particular  relevance  for 
these  hearings — I  want  to  add  that  even  if  the  Convention  did  meet  the  Court's  test 
on  this  point,  that  test  is  hardly  a  rigorous  reading  of  the  Fourth  Amendment.  The 
amendment  is  not  really  about  notice  or  regularity  or  even  about  "objective  criteria" 
as  determined  by  interested  parties,  but  about  the  right  to  be  free  from  searches 
except  when  justified  by  particular  facts,  amounting  to  probable  cause,  as  deter- 
mined by  a  disinterested  party.  Thus,  even  if  the  Convention  did  satisfy  this  and 
the  other  prongs  of  the  Burger  test,  Congress's  assent  to  the  Court's  inroads  on  the 
Fourth  Amendment  is  hardly  to  be  encouraged,  for  Congress  too,  after  all,  is  sworn 
to  uphold  the  Constitution. 

As  Professor  Yoo  convincingly  argues,  however,  the  Convention  does  not  appear 
to  meet  three  of  the  five  Burger  factors — at  least  with  respect  to  private  industry 
that  produces  Schedule  1,  2,  or  3  chemicals  or  industry  involved  in  "Other"  chemi- 
cals or  non-chemical  industrial  storage  locations  (pp.  15-17).  Thus,  unless  the  Court 
were  to  take  an  especially  deferential  posture  in  this  foreign  policy  context,  I  would 
have  to  conclude  based  on  Professor  Yoo's  analysis,  that  the  broad  inspection  regime 
envisioned  by  the  Convention  would  not  satisfy  the  minimal  requirements  the  Court 
has  established  under  the  Fourth  Amendment. 

In  this  regard,  therefore,  I  am  afraid  I  do  not  understand  Professor  Yoo's  conten- 
tion that  "If  Congress  were  to  decide  that  warrantless  searches  in  this  area  would 
be  constitutional,  it  could  address  [the  delegation  problem,  infra]  by  requiring  the 
Secretary  of  Commerce  or  his  or  her  designee  to  review  the  [Technical]  Secretariat's 
inspection  demand."  (p.  13)  Perhaps  I  misunderstand  Professor  Yoo's  point  in  this 
context,  but  I  think  it  should  be  said  that  it  is  not  up  to  Congress  to  declare  certain 
searches  constitutional — not  if  the  separation  of  powers  is  to  be  respected.  Indeed, 
we  have  the  Fourth  Amendment  we  have  precisely  because  we  came  to  realize, 
under  our  colonial  rulers,  the  importance  of  the  separation  of  powers. 

B.  The  appointments  clause 

But  it  is  Professor  Yoo's  trenchant  analysis  of  the  requirements  of  the  Appoint- 
ments Clause  that  marks  his  singular  contribution  to  this  discussion.  In  my  judg- 
ment, with  a  small  addition  noted  below,  he  has  the  argument  exactly  right:  "the 
Constitution  requires  that  all  exercises  of  public  power  by  the  federal  government 
*  *  *  must  be  performed  by  authorities  ultimately  responsible  to  the  people  of  the 
United  States"  (p.  6);  thus,  "officials  of  other  governments  or  of  an  international  or- 
ganization are  forbidden  from  performing  inspections  under  the  color  of  federal  law, 
whether  expressed  by  a  treaty  or  by  an  implementing  statute."  (p.  7) 

In  discussing  the  Appointment  Clause,  Professor  Yoo  focuses  on  two  objectives  of 
the  clause:  "to  prevent  the  manipulation  of  appointments  by  any  single  branch  of 
the  national  government;  and  to  ensure  that  appointments  were  made  in  a  manner 
that  ultimately  would  be  accountable  to  the  people  of  the  United  States."  (p.  8)  In 
addition  to  those  consequentialist  rationgdes,  however,  one  might  also  draw  from  the 
Tenth  Amendment  by  noting  that  the  federal  government  has  only  those  powers 
that  the  people,  through  the  Constitution,  have  delegated  to  it.  Thus,  quite  apart 
from  their  being  able  to  hold  their  elected  officials  accountable — the  point  Professor 
Yoo  stresses — the  people  have  simply  never  delegated  a  power  to  Congress  to  in 
turn  delegate  any  of  its  powers  to  foreign  officials — much  less  a  power  to  conduct 
warrantless  searches  of  American  citizens. 

Perhaps  because  the  argument  from  the  Appointments  Clause  it  so  telling  an  ob- 
jection to  the  Convention — and  here,  of  course,  I  have  stated  it  only  in  conclusory 
form — Professor  Yoo  feels  constrained  to  offer  a  method  by  which  the  problem  might 
be  cured,  namely:  "Congress  could  amend  the  implementing  legislation  to  require 
that  a  federal  judicial  officer  issue  a  warrant  before  an  inspection  team  or  an  Amer- 
ican representative  (if  Congress  accepts  my  earlier  argument)  wishes  to  search  a  fa- 
cility." (p.  12)  That  would  change  the  Convention's  verification  procedures  materi- 
ally, of  course,  possibly  opening  up  the  Convention  to  further  negotiations,  or  ren- 
dering its  verification  procedures,  by  parity  of  application,  ineffective  from  our  per- 
spective— assuming  they  are  effective  to  begin  with. 

There  appears,  in  short,  to  be  no  way  out  of  this  dilemma.  To  the  extent  we 
render  the  Convention  constitutional,  it  ceases  to  serve  its  purpose.  To  the  extent 
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we  accede  to  the  plenary  power  of  the  Technical  Secretariat,  we  strip  Americans  of 
their  constitutional  rights.  Given  that  the  Convention  cannot  achieve  its  objective 
even  under  the  second  scenario,  as  noted  at  the  outset,  the  prudent  course  is  to  pro- 
tect our  constitutional  order. 

II.  CONTENTIONS  OF  TREATY  PROPONENTS 

Finally,  let  me  turn  to  certain  contentions  of  proponents  of  the  Convention — and 
here  1  draw  upon  a  recent  paper  by  Professor  Kellman  and  Mr.  Edward  Tanzman, 
"Implementing  the  Chemical  Weapons  Convention,"  published  in  1994  by  the  Law- 
yers Alliance  for  World  Security,  Committee  for  National  Security.  What  is  striking 
about  the  discussion  in  that  paper  is  the  almost  cavalier  posture  it  sometimes  takes 
toward  important  constitutional  questions.  Thus,  in  his  section  of  the  paper.  Profes- 
sor Kellman  notes  that  "the  primary  focus  of  the  inspection  scheme  is  to  verify  con- 
tinued nonproduction  of  chemical  weapons.  It  is  only  secondarily  intended  to  punish 
violators."  (p.  7)  Accordingly,  courts 

"Will  be  more  tolerant  of  a  possible  violation  of  the  Fourth  and  Fifth  Amendments 
by  more  intrusive  and  warrantless  inspections  when  it  does  not  involve  criminal 
charges  against  an  individual  and  when  individual  rights  are  not  jeopardized."  (p. 
7) 

Upon  reflection,  I  had  rather  thought  that  an  "intrusive  and  warrantless  search" 
alone  violated  rights,  quite  apart  from  whether  any  further  consequences  might  fol- 
low. 

Again,  aft^r  noting  that  federal  environmental  law  gives  states  the  primary  obli- 
gation to  develop  standards  to  apply  to  given  chemical  facilities,  and  the  problem 
this  lack  of  uniformity  poses  for  international  inspectors  who  are  obliged  to  comply 
with  local  environmental  law.  Professor  Kellman  concludes  with  a  statement  that 
federalists  should  note: 

"State  laws  that  are  not  part  of  the  federal  standard-setting  process  should  not 
impede  CWC  inspections  because  the  implementing  legislation  would  preempt  the 
role  of  the  State  in  this  area.  The  CWC  is  an  intemationed  agreement  with  the  most 
pervasive  system  of  verification  for  the  purpose  of  disarmament  ever  known.  The 
United  States  incurs  the  obligation  to  fvdfiU  the  terms  of  the  Treaty  and  to  maxi- 
mize its  enforcement  in  order  to  encourage  the  other  one-hundred  fifty-seven  co-sig- 
natories, to  comply  with  the  Treaty.  These  obligations  of  the  United  States  Federal 
Government  overrule  all  contradictory  domestic  state  law."  (p.  9)  (emphasis  added) 

Yet  it  is  Professor  Kellman's  colleague  on  this  essay,  Mr.  Tanzman,  who  draws 
out  some  of  the  broader  and  more  disturbing  implications  of  this  Convention,  even 
as  he  dismisses  them  in  the  process.  Thus,  he  begins  by  citing  Justice  John  Mar- 
shall Harlan's  rewrite  of  the  Fourth  Amendment  in  Katz  v.  United  States  (389  U.S. 
347,  361  (1967)):  "There  is  a  two-fold  requirement,  first,  that  a  person  have  exhib- 
ited an  actual  expectation  oi  privacy,  and  second  that  the  expectation  be  one  that 
society  is  prepared  to  recognize  as  reasonable."  One  supposes  that  the  Framers 
could  have  written  the  amendment  that  way  had  they  wanted  to.  Instead,  they 
wrote  a  very  different  amendment.  As  rewritten,  however,  we  know  from  legal  expe- 
rience that  businesses — including  chemical  businesses — have  a  lesser  expectation  of 
privacy  than  private  homes. 

Still,  even  businesses  have  some  expectation  of  privacy,  but  that  right  is  meaning- 
less without  a  remedy,  Mr.  Tanzman  continues.  Two  such  remedies  are  an  injunc- 
tion to  prevent  a  search,  and  damages  after  a  search.  Injunctions,  however,  would 
breach  the  CWC.  Thus,  we  need  to  ban  injunctive  relief: 

"While  judicial  interference  with  the  CWC  is  unlikely  because  of  national  security 
and  foreign  affairs  implications,  a  legislative  ban  on  injunctions  would  eliminate  the 
risk  entirely.  Instead  of  seeking  an  injunction,  the  subject  of  the  inspection  should 
be  permitted  to  seek  monetary  damages  as  compensation  for  any  losses  resulting 
from  an  unconstitutional  search."  (p.  16) 

Thus,  we  treat  the  Fourth  Amendment's  guarantee  as  if  it  were  the  Fifth  Amend- 
ment's Just  Compensation  Clause.  One  wonders  whether  Mr.  Tanzman  would  take 
the  same  approach  to  the  First  Amendment:  We  can  limit  your  speech  or  religious 
practice,  provided  we  compensate  you  for  it.  Like  the  oft-noted  drug  exception  to  the 
Bill  of  Rights,  this  appears  to  be  the  international  treaty  exception. 

Lest  it  be  thought  that  I  am  overstating  the  matter,  consider  the  remark  of  Mr. 
Tanzman  that  immediately  follows  the  statement  above: 

"Congress  has  acted  in  the  past  to  forbid  judicial  interference  in  situations  where 
there  is  a  sufficient  public  interest  in  uninterrupted  continuance  of  a  government 
policy."  (p.  16) 
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I  can  think  of  no  tyrant  who  has  not  offered  a  similar  rationale  for  his  acts.  Per- 
haps it  is  no  accident  that  the  cases  Mr.  Tanzman  cites  in  support  of  that  propo- 
sition involve  the  collection  of  income  taxes. 

If  Congress  will  neither  ban  injunctive  relief  nor  compensate  victims  of  unconsti- 
tutional searches,  however,  there  is  always  the  pervasively-regulated-industry  ex- 
ception, Mr.  Tanzman  concludes.  But  in  so  doing,  he  brings  out  nicely,  albeit  in 
shades  of  Orwell,  the  problems  earlier  noted  with  that  exception: 

"It  is  ironic  that  this  doctrine  holds  that  very  intrusive  and  specific  inspection  re- 
quirements provide  the  legal  equivalent  of  the  privacy  protection  of  a  search  war- 
rant procedure.  In  other  words,  the  more  the  government  regularly  intrudes,  pursu- 
ant to  a  statutory  scheme,  the  better  the  industry's  privacy  is  protected  because  the 
very  specific  scheme  embodied  in  the  statute  is  similar  to  a  warrant."  (p.  20) 

III.  CONCLUSION 

In  conclusion,  this  Convention  poses  serious  and,  in  my  judgment,  insurmountable 
constitutional  problems — which  are  altogether  separate  from  the  policy  problems  I 
sketched  at  the  outset.  (For  an  especially  cogent  discussion  of  the  latter,  see  the  tes- 
timony of  Mr.  Douglas  J.  Feith,  former  deputy  assistant  secretary  of  defense,  deliv- 
ered before  the  Senate  Committee  on  Foreign  Relations  on  March  21,  1996.)  As  wor- 
thy as  the  ends  of  this  Convention  may  be,  the  means  are  simply  unacceptable  in 
a  free  society.  But  when  those  means  will  not  even  accomplish  the  ends  of  the  Con- 
vention— indeed,  will  lead  to  what  economists  call  "perverse  consequences" — ^reason 
requires  their  rejection.  Not  every  noble  end  can  be  accomplished. 

Senator  Brown.  Mr.  Kellman. 

STATEMENT  OF  BARRY  KELLMAN 

Mr.  Kellman.  Thank  you,  Mr.  Chairman.  My  name  is  Barry 
Kellman.  I  am  a  law  professor  DePaul  University  in  Chicago.  It  is 
an  honor  for  me  to  speak  on  the  constitutionality  of  the  Chemical 
Weapons  Convention. 

At  this  time  just  as  the  Senate  is  about  to  give  its  advice  and 
consent  regarding  the  CWC,  questions  are  surfacing  concerning  the 
constitutionality  of  the  treaty's  verification  inspections.  At  issue  is 
how  to  reconcile  the  pursuit  of  national  security  with  respect  for 
fundamental  constitutional  rights.  While  all  of  us  seek  a  world  that 
is  free  of  chemical  weapons,  it  is  incumbent  to  ensure  that  pursuit 
of  that  goal  is  undertaken  with  appreciation  for  protection  of  the 
rights  and  liberties  of  Americans. 

I  have  had  the  privilege  to  have  been  part  of  a  team  of  lawyers 
that  has  studied  this  issue  since  1987,  to  have  published  law  re- 
view articles  on  the  subject,  and  to  have  written  extensive  and 
well-received  analyses  for  the  Defense  Nuclear  Agency,  now  the  De- 
fense Special  Weapons  Agency.  It  is  my  judgment  and  the  judg- 
ment of  every  serious  scholar  who  has  published  on  the  question 
that  implementation  of  the  Chemical  Weapons  Convention  can  be 
accomplished  in  a  manner  that  fully  respects  constitutionally  pro- 
tected rights. 

My  lengthy  prepared  statement  raises  and  offers  responses  to  12 
crucial  questions  concerning  the  CWC's  constitutionality.  For  rea- 
sons of  time,  I  will  briefly  summarize  only  a  few  of  these  points. 

No  treaty  in  history  has  so  diligently  balanced  the  demand  for 
privacy  with  the  need  to  promote  international  security,  as  CWC 
goes  to  extraordinary  lengths  to  protect  the  rights  of  legitimate 
business,  specifically  the  rights  or  privacy  and  protection  of  con- 
fidentiality. Routine  inspections,  limited  by  facility  agreements,  can 
be  administrative  searches  typical  of  regulatory  law  and  well  recog- 
nized under  fourth  amendment  jurisprudence. 
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Courts  have  long  recognized  that  Congress  may  empower  Federal 
agencies  to  inspect  private  property  to  acquire  necessary  law  en- 
forcement information.  The  chemical  industry  is,  of  course,  now 
subject  to  administrative  inspections  by  both  OSHA  and  the  EPA. 
Challenge  inspections  to  help  resolve  suspicions  about  compliance 
may  be  of  immense  value  in  addressing  possible  noncompliance  by 
malevolent  states.  The  CWC  easily  alleviates  any  potential  con- 
stitutional dilemmas  by  explicitly  providing  that  access  need  not  be 
granted  if  it  would  raise  an  unresolvable  constitutional  problem. 
Only  challenge  inspections  that  are  constitutional  must  be  con- 
ducted. Most  challenge  inspections  can  be  authorized  by  adminis- 
trative warrants.  If  the  evidence  meets  criminal  probable  cause 
standards,  a  criminal  search  warrant  should  be  issued. 

The  CWC's  procedures  to  protect  confidential  business  informa- 
tion are  more  extensive  than  any  other  international  treaty  and 
most  Federal  regulatory  statutes.  All  verification  activities  must 
avoid  undue  intrusion  into  a  State  party's  legitimate  chemical  ac- 
tivities and  must  proceed  in  accordance  with  elaborate  procedures 
to  protect  confidentiality.  Perhaps  most  important,  the  U.S.  Gov- 
ernment and  facility  owners  have  a  wide  array  of  initiatives  to  pro- 
tect CBI. 

Instead  of  viewing  the  Chemical  Weapons  Convention  as  an  inor- 
dinate intrusion,  it  should  be  viewed  as  an  outgrowth  of  remark- 
ably open  and  intense  scrutiny  that  has  paid  careful  attention  to 
the  rights  of  affected  businesses.  The  CWC  balances  the  need  to  in- 
vestigate and  the  need  to  protect  privacy  and  this  highly  refined, 
deeply  detailed  balance  is  now  an  important  contribution  to  inter- 
national law.  Significantly,  the  concept  of  balance,  the  concept  of 
reasonableness,  lies  at  the  very  heart  of  the  fourth  amendment. 
The  level  of  intrusion  this  treaty  calls  for  in  order  to  help  rid  the 
world  of  chemical  weapons  is  conspicuously  reasonable. 

In  conclusion,  the  Chemical  Weapons  Convention  is  an  exception- 
ally well  thought  through,  integrated,  and  comprehensive  inter- 
national agreement  concerning  weapons  of  mass  destruction.  Its 
concepts  and  aspirations  have  been  around  for  a  long  time  and 
have  been  thoroughly  analyzed  in  academic  studies,  symposia,  and 
policy  debates,  including  an  American  Bar  Association  conference 
on  the  treaty. 

Before  today,  in  all  the  discussion  of  this  treaty,  not  one  constitu- 
tional scholar  has  espoused  that  the  United  States'  ratification  and 
implementation  of  the  convention  would  violate  the  Constitution. 
In  all  the  support  offered  to  this  treaty  by  the  companies  associated 
with  the  Chemical  Manufacturers  Association,  not  one  general 
counsel  has  publicly  expressed  constitutional  concerns.  In  short, 
this  issue  has  been  aired  and  every  legal  authority  willing  to  put 
his  views  up  for  review  agrees  that  nothing  in  the  Constitution 
would  prohibit  U.S.  implementation  of  the  CWC. 

To  castigate  this  treaty  on  the  grounds  of  the  Bill  of  Rights  with- 
out putting  one's  views  out  for  analysis  and  critique,  and  in  the 
face  of  overwhelming  consensus  to  the  contrary,  ultimately  implies 
a  manipulation  of  the  significant  issues  at  stake.  To  use  the  Bill 
of  Rights  to  urge  this  body  to  deny  consent  to  this  convention 
cheapens  the  profound  liberties  our  Constitution  seeks  to  prevent. 
The  simple  truth  is  that  trepidation  about  the  constitutionality  of 
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the  Chemical  Weapons  Convention  amounts  essentially  to  sound 
and  fury  signifying  nothing. 

Thank  you. 

[The  prepared  statement  of  Mr.  Kellman  follows:] 

Prepared  Statement  of  Barry  Kellman 

It  is  an  honor  for  me  to  speak  on  the  constitutionality  of  the  Chemical  Weapons 
Convention.  The  CWC  was  negotiated  over  a  fourteen-year  period  before  being 
signed  by  130  nations,  including  by  Secretary  of  State  Lawrence  Eagleburger  for  the 
United  States,  in  January,  1993.  Both  Presidents  Bush  and  Clinton  have  strongly 
championed  the  treaty,  and  its  security  impUcations  have  been  the  subject  of  hear- 
ings before  other  Senate  committees. 

At  this  time,  just  as  the  Senate  is  about  to  give  its  advice  and  consent  regarding 
the  CWC,  questions  are  surfacing  concerning  the  constitutionality  of  the  treaty's 
verification  inspections.  I  would  like  to  take  this  opportunity  to  applaud  this  Com- 
mittee for  holding  hearings  on  this  most  important  subject.  At  issue  is  how  to  rec- 
oncile the  pursuit  of  national  security  with  respect  for  fiindamental  constitutional 
rights.  While  all  of  us  seek  a  world  that  is  free  of  chemical  weapons,  it  is  incumbent 
to  ensure  that  pursuit  of  that  goal  is  undertaken  with  appreciation  for  protection 
of  the  rights  and  liberties  of  Americans. 

I  have  had  the  privilege  to  have  been  part  of  a  team  of  lawyers  that  has  studied 
this  issue  since  1987,  to  have  published  law  review  articles  on  this  issue,  and  to 
have  written  extensive  and  well-received  analyses  for  the  Defense  Nuclear  Agency, 
now  the  Defense  Special  Weapons  Agency,  under  the  guidance  of  Jonathan  Fox, 
both  before  and  after  the  conclusion  of  the  final  treaty  text.  I  have  also  worked  with 
lawyers  in  the  Arms  Control  and  Disarmament  Agency  concerning  the  drafting  of 
implementing  legislation. 

In  short,  it  is  my  judgment,  and  the  judgment  of  every  serious  scholar  who  has 
analyzed  the  question,  that  the  Chemical  Weapons  Convention  raises  some  unique 
issues  concerning  privacy  protections  for  American  enterprises  and  citizens  that  re- 
quire careful  consideration.  Furthermore,  in  my  judgment,  important  sectors  of  the 
Executive  Branch  during  both  the  administrations  of  President  Bush  and  of  Presi- 
dent Clinton  have  conscientiously  confronted  these  issues.  Finally,  and  most  impor- 
tant, implementation  of  the  Chemical  Weapons  Convention  can  be  accomplished  in 
a  manner  that  fully  respects  constitutionally  protected  rights.  The  CWC's  ambitious 
goal  of  ridding  the  world  of  the  scourge  of  chemical  weapons  need  not  be  threatened 
by  potential  legal  problems.  Cherished  American  values  need  not  be  forsaken  in  the 
piwsuit  of  security. 

The  remainder  of  my  statement  raises  and  offers  responses  to  the  crucial  ques- 
tions concerning  the  CWC's  constitutionality. 

summary 

1.  The  Constitution,  including  Fourth  and  Fifth  Amendment  protections  of  civil 
liberties  and  privacy,  applies  to  CWC-required  activities.  Accordingly,  the  same 
rights  that  Americans  could  lawfully  exercise  in  the  face  of  inspection  by  U.S.  gov- 
ernment agents  would  apply  to  citizens  facing  a  CWC  inspection. 

2.  No  treaty  in  history  has  so  diligently  balanced  the  demand  for  privacy  with  the 
need  to  promote  international  security.  The  CWC  goes  to  extraordinary  lengths  to 
protect  the  rights  of  legitimate  business,  specifically  their  rights  of  privacy  and  pro- 
tection of  confidentiality.  Moreover,  the  CWC  provides  that  Congress  may  enact  leg- 
islation which  enables  the  government  to  meet  its  treaty  obligations  consistent  with 
the  Constitution.  That  this  is  eminently  doable  is  beyond  dispute. 

3.  Routine  inspections,  Umited  by  "facility  agreements,"  can  be  administrative 
searches,  typical  of  regulatory  law  and  well  recognized  under  Fourth  Amendment 
jurisprudence.  Courts  have  long  recognized  that  Congress  may  empower  federal 
agencies  to  inspect  private  property  to  acquire  necessary  law  enforcement  informa- 
tion. The  chemical  industry  is  now  subject  to  administrative  inspections  by  both 
OSHA  and  the  EPA. 

4.  Conducting  routine  inspections  pursuant  to  an  administrative  search  scheme 
means  that  the  U.S.  CWC-responsible  agency  would  ask  a  judicial  officer  for  a  war- 
rant. Such  a  warrant  must  issue  if  the  inspection  site  is  subject  to  the  specific  type 
of  inspection  requested  under  the  CWC,  and  if  procedures  established  by  the  CWC 
and  the  implementing  law  have  been  complied  with. 

5.  The  implementing  legislation  can  help  protect  constitutional  rights  during  CWC 
routine  inspections  by  requiring  that  an  administrative  search  warrant  specify  the 
type,  purpose,  dates  and  times  of  inspection,  the  t3T)e  of  site,  the  inspectable  items, 
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and  the  identities  of  inspectors.  Legislation  should  also  require  presentation  of  cre- 
dentials and  a  statement  of  reasons  for  the  inspection,  including  whether  a  violation 
of  law  is  suspected.  Moreover,  legislation  should  authorize  the  CWC-responsible 
agency  to  oversee  that  inspections  are  conducted  reasonably  and  do  not  exceed  the 
law's  permissible  scope  or  duration. 

6.  Even  discovery  of  evidence  of  illegal  activity  during  an  otherwise  proper  routine 
inspection  does  not  render  that  search  illegal  or  the  administrative  scheme  suspect. 
If  evidence  of  criminal  activity  is  inadvertently  discovered,  that  evidence  may  be 
seized. 

7.  Challenge  inspections  to  help  resolve  suspicions  about  compliance  may  be  of  im- 
mense value  in  addressing  possible  non-compliance  by  malevolent  States.  The  CWC 
easily  alleviates  any  potential  constitutional  dilemmas  by  providing  that  access  need 
not  be  granted  if  it  would  raise  an  unresolvable  constitutional  problem;  only  chal- 
lenge inspections  that  are  constitutional  must  be  conducted.  Most  challenge  inspec- 
tions can  be  authorized  by  administrative  warrants.  If  the  evidence  meets  criminal 
probable  cause  standards,  a  criminal  search  warrant  should  be  issued. 

8.  To  detect  the  escape  of  contraband,  OPCW  inspectors  conducting  a  challenge 
inspection  may  monitor  commercial  vehicular  traffic  exiting  the  site.  The  courts 
have  consistently  upheld  the  constitutionality  of  vehicle  checkpoints,  especially 
when  undertaken  in  the  context  of  a  closely  regulated  industry.  Furthermore,  access 
to  such  vehicles  will  not  be  unlimited  but  must  be  negotiated  with  the  State  Party 
on  a  managed  access  basis. 

9.  The  CWC  provision  for  on-site  monitoring  of  declared  facilities  raises  no  Fourth 
or  Fifth  Amendment  problem,  even  if  conducted  without  a  warrant.  So  long  as  "inti- 
mate details"  are  not  revealed,  the  government  may  use  technology  to  enhance  its 
surveillances.  Recent  court  decisions  hold  that  monitoring  equipment,  similar  to 
what  could  be  used  in  a  CWC  inspection,  raise  no  constitutional  difficulty. 

10.  The  CWC's  procedures  to  protect  confidential  business  information  are  more 
extensive  than  any  other  international  treaty  and  most  federal  regulatory  statutes. 
All  verification  activities  must  avoid  undue  intrusion  into  a  State  Party's  legitimate 
chemical  activities,  and  must  proceed  in  accordance  with  elaborate  procedures  to 
protect  confidentiality.  Perhaps  most  important,  the  United  States  government  and 
facility  owners  have  a  wide  array  of  initiatives  to  protect  CBI. 

11.  CWC  inspectors  may  interview  facility  personnel  to  establish  necessary  facts, 
yet,  the  CWC  does  not  compel  them  to  answer  those  questions.  A  remote  but  poten- 
tial Fifth  Amendment  issue  could  develop  if  a  truthful  answer  would  disclose  in- 
criminating evidence  usable  in  a  subsequent  criminal  proceeding  against  the  wit- 
ness. This  problem  is  easily  addressed  by  affording  limited  use  immunity. 

12.  Instead  of  viewing  the  Chemical  Weapons  Convention  as  an  inordinate  intru- 
sion, it  should  be  viewed  as  the  outgrowth  of  remarkably  open  and  intense  scrutiny 
that  has  paid  careful  attention  to  the  rights  of  affected  businesses.  The  CWC  bal- 
ances the  need  to  investigate  and  the  need  to  protect  privacy,  and  this  highly  re- 
fined, deeply  detailed  balance  is  now  an  important  model  for  the  rest  of  the  world 
to  take  notice.  Significantly,  the  concept  of  balance  lies  at  the  very  heart  of  the 
Fourth  Amendment.  The  level  of  intrusion  this  treaty  calls  for  in  order  to  help  rid 
the  world  of  the  scourge  of  chemical  weapons  is  conspicuously  reasonable. 

Question  1.  To  what  extent  do  constitutional  protections  apply  to  CWC-required 
activities? 

The  Constitution,  specifically  the  Fourth  Amendment,  appUes  to  CWC-required 
activities.  Its  application  is  in  every  legal  way  identical  to  the  application  of  the 
Fourth  Amendment  to  searches  by  agents  of  the  United  States  government.  Accord- 
ingly, the  same  rights  that  could  be  lawfully  exercised  by  American  citizens  in  the 
face  of  inspection  by  U.S.  government  agents  would  apply  to  citizens  facing  a  CWC 
inspection. 

Although  CWC-required  activities  will  be  carried  out  by  an  international  organi- 
zation (the  Organization  for  the  Prohibition  of  Chemical  Weapons  (OPCW)),  those 
activities  will  be  "state  action"  of  the  United  States  for  constitutional  purposes. 
State  action  is  activity  involving  a  sufficiently  close  nexus  to  the  federal  government 
that  it  may  fairly  be  treated  as  an  endeavor  of  the  United  States.^  While  the  Con- 
stitution does  not  directly  protect  against  activities  of  foreign  governments,  the 
United  States  government  is  responsible  if  it  encourages  the  activity  of  a  foreign 
actor  that  may  encroach  on  the  rights  of  Americans.^  CWC-required  activities  meet 
this  criteria  for  two  reasons.  First,  its  verification  scheme  contemplates  enactment 


^Jackson  V.  Metropolitan  Edison  Co.,  419  U.S.  345,  351  (1974). 

^RendellBaker  v.  Kohn,  457  U.S.  830,  840  (1981),  quoting  Blum  v.  Yaretsky,  457  U.S.  991, 
1004  (1981).  For  a  full  discussion  of  this  principle  in  the  context  of  a  foreign  search,  see  Stevens 
V.  Morrison-Knudsen  Saudi  Arabia  Consortium,  576  F.  Supp.  516  (D.  Md.  1983). 
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of  implementing  legislation  which  would  constitute  federal  authority  for  the  inspec- 
tion.3  Second,  performance  of  CWC  obligations  will  be  state  action  because  of  the 
universally  recognized  principle  that  every  state,  as  a  concomitant  of  sovereignty, 
exercises  jurisdiction  over  all  persons  and  legal  entities.  According  to  Chief  Justice 
Marshall: 

"The  jurisdiction  of  the  nation,  within  its  own  territory,  is  necessarily  exclusive 
and  absolute.  It  is  susceptible  of  no  limitation  not  imposed  by  itself  Any  restriction 
upon  it,  deriving  validity  from  an  external  source,  would  imply  a  diminution  of  its 
sovereignty  to  the  extent  of  its  restriction,  and  an  investment  of  the  sovereignty,  to 
the  same  extent,  in  that  power,  which  could  impose  such  restriction."  '^ 

It  cannot  be  seriously  disputed  that  the  CWC  inspection  scheme  encompasses  ac- 
tivity that  has  traditionally  been  a  governmental  function.  The  United  States  gov- 
ernment's participation  in  the  inspection  of  facilities  in  the  territory  of  the  United 
States  is  clearly  sufficient  to  have  constitutional  significance.  The  United  States  will 
be  involved  from  the  moment  it  issues  the  first  inspector  visa  until  it  finishes  re- 
viewing the  last  inspection  report.  Not  one  decision  in  American  law  even  suggests 
that  the  Constitution  would  be  inapphcable  to  searches  by  foreign  officials  of  Amer- 
ican within  the  territory  of  the  United  States. 

Question  2.  Since  CWC  inspections  will  constitute  "state  action,"  is  the  CWC  un- 
constitutional or  wiU  its  implementation  mean  choosing  between  fulfillment  of  a 
treaty  obligation  and  constitutional  protection  of  American  citizens? 

No!  The  negotiators  of  the  Chemical  Weapons  Convention  were  well-aware  that 
a  comprehensive  ban  on  chemical  weapons  production  would  require  acceptance  by 
the  chemical  industry  to  be  effective.  Indeed,  the  international  chemical  industry 
played  an  important  role  in  CWC  negotiations.^  That  is  why  the  CWC  goes  to  such 
extraordinary  lengths  to  protect  the  rights  of  legitimate  business,  specifically  includ- 
ing rights  of  privacy  and  protection  of  confidentiality.  No  treaty  in  history  has  so 
diligently  sought  to  balance  the  demand  for  entrepreneurial  privacy  with  the  need 
to  promote  international  security. 

Moreover,  the  CWC  provides  that:  "Each  State  Party  shall,  in  accordance  with  its 
constitutional  processes,  adopt  the  necessary  measures  to  implement  its  obligations 
under  this  Convention."^  Thus,  Congress  may  enact  legislation  that  enables  our 
government  to  meet  treaty  obligations  consistent  with  the  Constitution.  That  this 
is  eminently  doable  is  beyond  dispute.  Indeed,  every  scholarly  analysis  of  this  ques- 
tion has  decided  unequivocally  that  implementation  of  the  Chemical  Weapons  Con- 
vention can  be  accomplished  without  transgressing  constitutionally  protected  rights. 
The  important  point  is  that  when  Congress  has  identified  a  public  policy  that  in- 
volves a  tension  between  gathering  intelligence  for  national  security  interests  and 
rights  of  privacy,  it  has  successfully  designed  a  system  to  reconcile  those  interests 
with  constitutional  limits  on  the  exercise  of  government  power.''  Carefully  crafted 
legislation  that  strikes  a  reasonable  balance  between  CWC  activities  and  the  Con- 
stitution will  enable  verification  to  proceed  on  firm  constitutional  grounds. 

Question  3.  Will  CWC  routine  inspections  contravene  the  Fourtii  or  Fifth  Amend- 
ments? 


3  According  to  an  eminent  authority:  "[I]f  foreign  or  international  officials  inspect  in  the  Unit- 
ed States  pursuant  to  such  authorization,  these  activities  are  presumably  subject  to  the  same 
constitutional  limitations  as  if  they  were  executed  by  federal  officials.  The  United  States  cannot 
confer  on  foreign  officials  authority  to  do  what  the  United  States  could  not  do  through  its  own 
officer."  L.  Henkin,  Arms  Control  Inspection  in  American  Law  55  (1958). 

*  Schooner  Exchange  v.  McFadden,  11  U.S.  (7  Cranch)  116  (1812). 

^The  chemical  industry's  role  in  the  negotiations  was  bolstered  by  the  Government-Industry 
Conference  Against  Chemical  Weapons,  held  in  Canberra,  AustraUa  in  1989.  At  that  conference, 
chemical  trade  associations  representing  95%  of  the  world's  production  capacity  met  with  dele- 
gates and  diplomats  fi-om  60  states;  the  groups  agreed  that  the  industry  would  actively  work 
with  governments  to  ban  chemical  weapons.  Domestically,  the  Chemical  Manufacturers  Associa- 
tion (CMA)  advised  United  States  negotiators  as  to  the  perspective  of  the  United  States  chemi- 
cal industry,  particularly  regarding  verification  procedures  and  the  need  to  protect  CBI.  The 
CMA  has  supported  a  negotiated  ban  on  chemical  weapons  since  1978.  See  Congress  of  the  Unit- 
ed States  Office  of  Technology  Assessment,  The  Chemical  Weapons  Convention:  Effect  on  the 
United  States  Chemical  Industry  (1993).  See  also  Kyle  Olson,  The  U.S.  Chemical  Industry  Can 
Live  With  a  Chemical  Weapons  Convention,  Arms  Control  Today,  Nov.  1989,  at  21. 

6CWC,  art.  VII,  111. 

■^  For  example,  the  Foreign  Intelligence  Surveillance  Act  (FISA)  fashions  a  "secure  framework 
by  which  the  Executive  Branch  may  conduct  legitimate  electronic  surveillance  for  foreign  intel- 
hgence  purposes  within  the  context  of  this  Nation's  commitment  to  privacy  and  individual 
rights."  S.  Rep.  No.  604,  95th  Cong.,  1st  Sess.  15,  reprinted  in  1978  U.S.  Code  Cong.  &  Admin. 
News  3904,  3916.  Every  court  to  consider  FISA  has  upheld  it  because  it  is  "a  constitutionally 
adequate  balancing  of  the  individual's  Fourth  Amendment  rights  against  the  nation's  need  to 
obtain  foreign  intelligence  information."  United  States  v.  Duggan,  743  F.2d  59  (2d  Cir.  1984). 
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CWC  routine  inspections  will  take  place  at  facilities  that  have  declared  chemicals 
that  are  listed  in  the  CWC  in  order  to  help  ensure  compliance  without  unduly  in- 
truding into  States  Parties'  chemical  activities  or  hampering  their  economic  or  tech- 
nological development.^  By  definition,  routine  inspections  are  not  conducted  pursu- 
ant to  a  suspicion  of  a  treaty  violation.  The  number,  intensity  and  dvu-ation  of  these 
inspections  vary  according  to  the  risk  to  the  objectives  of  the  CWC  posed  by  the 
chemicals  at  the  facility,  its  characteristics,  and  the  activities  carried  out  there.  The 
CWC  stipulates  how  facilities  with  declared  chemicals  will  be  selected  for  inspection, 
procedures  for  notification,  entry  into  the  inspected  State  Party,  and  conduct  of  in- 
spections. Those  inspections  will  take  place  according  to  a  remarkably  proscribed 
procedure  that  specifies  inspectors'  powers  and  the  limits  of  those  powers.  Further- 
more, agents  of  the  United  States  government  will  be  entitled  to  accompany  those 
inspectors  to  ensure  that  the  limits  of  authority  are  not  exceeded.  Moreover,  the 
CWC  provides  for  "facility  agreements"  that  may  be  (and  often  must  be)  concluded 
for  certain  facilities  subject  to  routine  inspections.  These  agreements,  which  are  ef- 
fective only  if  the  United  States  approves,  will  specify  the  time,  place,  and  manner 
of  verification  activities.  Thus,  facility  agreements  can  provide  private  owners  with 
notice  of  and  reasonable  limits  on  searches  of  their  commercial  property  under  the 
Convention. 

It  is  reasonable  to  expect  that  access  to  most  private  facilities  will  be  voluntarily 
granted.  Unquestionably,  when  the  facility  owner  consents,  CWC  routine  inspections 
pose  no  Fourth  Amendment  issue.^  If  consent  is  refused.  Congress  can  authorize 
these  inspections  through  administrative  warrants.  Arguably,  an  administrative 
warrant  may  not  even  be  necessary — Congress  could  pervasively  regulate  the  facili- 
ties that  must  declare  scheduled  chemicals  and  therefore  make  them  subject  to 
wgtrrantless  inspection.  i°  Either  way,  administrative  searches  are,  of  course,  a  typi- 
cal feature  of  regulatory  law,  well  recognized  under  Fourth  Amendment  jurispru- 
dence. The  chemical  industry  is  subject  to  administrative  inspection  by  both  OSHA 
and  the  EPA.  Courts  have  long  recognized  that  Congress  may  empower  federal 
agencies  to  inspect  private  property  to  acquire  information  necessary  to  there  law 
enforcement  responsibilities,  ^i 

Question  4.  What  are  the  legal  implications  of  non-consensual  routine  inspections 
proceeding  with  authorization  by  an  administrative  warrant? 

Conducting  CWC  routine  inspections  pursuant  to  an  administrative  search 
scheme  may  be  preferable  to  invoking  the  pervasive  regulation  doctrine.  Accord- 
ingly, the  CWC  responsible  agency  in  the  United  States  would  seek  a  search  war- 
rant from  a  judge  or  magistrate  who  would  be  obligated  to  issue  such  warrant  upon 
evidence  that  the  inspection  site  is  subject  to  the  specific  type  of  inspection  re- 
quested under  the  CWC,  and  that  procedures  established  under  the  CWC  and  the 
implementing  law  have  been  complied  with.  Administrative  warrants  require  a 
showing  of  administrative  probable  cause  which  can  be  met  with  a  showing  that 
"reasonable  legislative  or  administrative  standards  for  conducting  an  *  *  *  inspec- 
tion are  satisfied  with  respect  to  a  particular  [estabUshment]."^^  The  probable  cause 
requirement  for  administrative  warrants  is  less  stringent  than  that  required  in 
criminal  investigations  because  the  privacy  interests  at  stake  are  less  critical.  ^^ 


8CWC,  art.  VI,  1110-11. 

^A  search  based  upon  consent  may  be  pursued  without  a  warrant  or  probable  cause,  and  evi- 
dence discovered  during  the  search  may  be  seized  and  admitted  at  trial.  Schneckloth  v.  Busta- 
monte,  412  U.S.  218  (1973).  Consent,  which  may  be  express  or  implied,  is  a  voluntary  waiver 
of  Fourth  Amendment  rights. 

'''The  Supreme  Court  has  repeatedly  held  that  while  commercial  property  is  entitled  to 
Fourth  Amendment  protections,  pervasively  regulated  industries  have  a  reduced  expectation  of 
privacy  and  may  be  inspected  without  a  warrant.  Donovan  v.  Dewey,  452  U.S.  594,  606  (1980); 
New  York  v.  Burger,  482  U.S.  691  700  (1987).  For  a  thorough  and  recent  discussion,  see  Lesser 
v.  Esoy,  34  F.3d  1301  (7th  Cir.  1994);  and  Blue  v.  Koren,  72  F.3d  1075  (2d  Cir.  1995).  Although 
the  chemical  industry  has  not  been  unequivocally  held  to  be  pervasively  regulated,  the  pharma- 
ceutical industry  has  been  so  deemed,  United  States  v.  Jamieson-McKames  Pharmaceuticals,  651 
F.2d  532  (8th  Cir.  1981),  as  has  the  chemical  transportation  sector.  United  States  v.  V-1  Oil 
Co..  63  F.3d  909  (9th  Cir.  1995). 

^^ Marshall  v.  Barlows  Inc.,  436  U.S.  307  (1978). 

^"^Tri-State  Steel  Const.  Inc.  v.  O.S.H.R.C,  26  F.3d  173  (D.C.  Cir.  1994),  quoting  Marshall  v. 
BarlowG,  Inc.,  436  U.S.  at  320.  To  establish  probable  cause,  the  agency  must  demonstrate  only 
that  its  inspection  program  is  neutral  and  that,  using  those  criteria,  it  selected  the  site  for  in- 
spection. National  Eng'g  &  Contracting  Co.  v.  O.S.H.R.C,  45  F.3d  476  (D.C.  Cir.),  cert,  denied, 
116  S.  Ct.  378  (1995);  and  In  re  Trinity  Indus.,  898  F.2d  1049  (5th  Cir.  1990). 

^^Martin  v.  International  Matex  Tank  Terminals-Bayonne,  928  F.2d  614  (3d  Cir.  1991);  In  re 
Kelly-Springfield  Tire  Co.,  13  F.3d  1160  (7th  Cir.  1994);  Tri-State  Steel  Const.  Inc.  v.  O.S.H.R.C, 
26  F.3d  173  (D.C.  Cir.  1994),  cert,  denied,  115  S.  Ct.  1355. 
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Question  5.  How  may  the  implementing  legislation  ensure  that  constitutional 
rights  are  protected  in  the  context  of  CWC  routine  inspections? 

The  implementing  legislation  should  state  that  routine  inspections  will  take  place 
in  accordance  with  the  CWC,  and  should  incorporate  by  reference  those  verification 
provisions.  The  legislation  should  further  provide  that  a  federal  judge  or  magistrate, 
upon  a  showing  of  administrative  probable  cause,  shall  issue  a  warrant  for  the  con- 
duct of  a  CWC  inspection.  Such  warrant  should  issue  only  upon  an  affidavit  sworn 
by  the  properly  authorized  U.S.  official  establishing  the  grounds  for  its  issuance. 
The  warrant  should  specify  the  type  of  inspection,  its  purpose,  the  type  of  site,  the 
items  that  may  be  inspected,  the  inspection's  dates  and  times,  and  the  identities  of 
OPCW  inspectors  as  well  as  representatives  of  the  U.S.  government.  In  order  to 
guarantee  that  actual  notice  is  given  to  each  facility  owner,  the  implementing  legis- 
lation should  also  provide  that,  before  undertaking  an  inspection,  the  CWC-respon- 
sible  agency  must  present  to  the  owner  or  operator  in  charge  of  the  facility  appro- 
priate credentials  and  a  written  statement  of  the  reason  for  the  inspection,  includ- 
ing a  statement  as  to  whether  a  violation  of  the  law  is  suspected.  Moreover,  the  im- 
plementing legislation  should  authorize  the  CWC-responsible  agency  to  ensure  that 
the  inspection  is  conducted  reasonably  and  does  not  exceed  the  law's  permissible 
scope  or  duration. 

Question  6.  What  are  the  legal  implications  if,  during  a  routine  inspection  author- 
ized by  an  administrative  warrant,  evidence  of  wrongdoing  is  discovered? 

The  discovery  of  evidence  of  illegal  activity  during  an  otherwise  proper  adminis- 
trative inspection  does  not  render  that  search  illegal  or  the  administrative  scheme 
suspect.^"*  Even  if  a  motive  for  the  inspection  is  a  suspicion  of  wrongdoing,  a  search 
conducted  pursuant  to  a  valid  statutory  scheme  does  not  violate  the  Constitution.  ^^ 
Indeed,  if  the  search  is  validly  authorized  and  has  limited  impacts  on  the  facility 
in  question,  no  Fourth  Amendment  problem  arises  by  a  wall-to-wall  search  of  that 
facility,  and  evidence  of  criminal  activity  that  is  discovered  may  be  seized.  ^^  How- 
ever, the  government  may  not  try  to  use  a  valid  CWC  inspection  as  a  cover  or  ex- 
cuse to  conduct  a  criminal  investigation;  if  it  does,  the  inspection  may  proceed,  but 
any  evidence  of  criminal  wrongdoing  so  obtained  could  be  excluded,  i' 

Question  7.  Will  CWC  challenge  inspections  contravene  the  Fourth  or  Fifth 
Amendment? 

Short  notice  inspections  on  demand,  or  "challenge  inspections,"  are  the  means  of 
verification  under  the  CWC  to  clarify  and  help  resolve  any  matter  that  may  cause 
suspicion  about  compliance.  These  inspections  are  perhaps  the  most  djmamic  recent 
weapons  control  initiative;  they  may  be  of  immense  value  in  addressing  possible 
non-compliance  by  invidious  States.  CWC  Article  IX  stipulates  carefully  crafted  and 
progressively  stronger  steps,  up  to  a  challenge  inspection,  by  which  a  State  Party 
can  resolve  doubts  as  to  another  State  Party's  non-compliance.  It  is  important  that 
challenge  inspections  may  proceed  anywhere,  including  at  a  site  that  is  not  a  de- 
clared facility.  Also  noteworthy  is  that  challenge  inspections  will  be  more  intrusive 
than  routine  inspections  and  may  be  based  on  suspicion  of  wrongdoing. 

Most  significantly,  the  CWC  expressly  provides  that  access  for  challenge  inspec- 
tions must  be  granted  to  the  greatest  degree  possible,  "taking  into  account  any  con- 
stitutional obligations  [that  the  State  Party]  may  have  with  regard  to  proprietary 
rights  or  searches  and  seizures."^^  This  language,  inserted  at  the  insistence  of  U.S. 
negotiators,  alleviates  any  conceivable  constitutional  dilemma.  Access  need  not  be 
granted  for  a  challenge  inspection  that  would  raise  an  unresolvable  constitutional 
problem;  only  challenge  inspections  that  are  constitutional  (i.e.,  authorized  by  con- 
sent or  pursuant  to  a  valid  warrant)  must  be  conducted. 

Many  challenge  inspections  of  declared  facilities  can  be  authorized  by  administra- 
tive warrants.  However,  if  the  evidence  provided  by  the  OPCW  meets  criminal  prob- 
able cause  standards,  a  criminal  search  warrant  should  be  authorized.  To  obtain  a 
warrant  for  a  challenge  inspection,  the  CWC-responsible  agency  must  produce  the 
same  information  required  for  a  routine  inspection  as  well  as  whatever  evidence  has 
been  provided  by  the  requesting  State  Party  regarding  its  concerns  about  CWC  com- 


"iVeu;  York  v.  Burger,  482  U.S.  691,  716  (1987). 

isjy.S.  V.  Thomas,  973  F.2d  1152  (5th  Cir.  1992);  and  U.S.  v.  Two  Units,  49  F.3d  479  (9th 
Cir.  1995). 

^^Martin  v.  International  Matex  Tank  Terminals-Bayonne,  928  F.2d  614  (3d  Cir.  1991);  Na- 
tional-Standard Co.  V.  Adamkus,  881  F.2d  352  (7th  Cir.  1989);  and  In  re  Inspection  of  Work- 
place, 741  F.2d  172  (8th  Cir.  1984).  Of  particular  relevance  to  the  chemical  industry,  see  Reich 
V.  Montana  Sulphur  &  Chemical  Co.,  32  F.3d  440  (9th  Cir.  1994),  cert,  denied  115  S.  Ct.  1355 
(1995).  With  regard  to  the  legitimacy  of  seizing  evidence,  see  U.S.  v.  Branson,  21  F.3d  113  (6th 
Cir.),  cert,  denied,  115  S.  Ct.  223  (1994). 

^''Los  Angeles  Police  Protective  League  v.  Gates,  907  F.2d  879  (9th  Cir.  1990). 

18  CWC,  Verification  Annex,  pt.  X,  (41). 
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pliance.  While  the  time  between  notice  of  an  inspection  and  the  inspection  team's 
arrival  is  less  for  challenge  than  for  routine  inspections,  there  should  still  be  time 
to  obtain  an  administrative  warrant.  Indeed,  the  time  for  entry  is  greater,  up  to  120 
hours  for  undeclared  faciUties. 

Challenge  inspections  at  undeclared  facilities  present  a  different  set  of  issues. 
Where  an  administrative  warrant  is  sought  for  inspections  that  "are  not  pro- 
grammatic, but  are  responsive  to  individual  events,  a  more  particulsirized  inquiry 
may  be  necesseiry,"  ^^  supported  by  "some  plausible  basis  for  believing  that  a  viola- 
tion is  Ukely  to  be  found."  ^o  Thus,  an  administrative  warrant  may  be  obtained,  if 
the  requisite  showing  is  made,  for  undeclared  commercial  facilities,  including  those 
related  to  the  chemical  sector  or  to  military  procurement.  Where  the  evidence  is 
strong  enough  to  support  criminal  probable  cause,  the  fact  that  the  facility  is  or  is 
not  declared  under  the  CWC  is  irrelevant.  Other  sites,  including  most  especially 
homes,  may  be  inappropriate  sites  for  an  administrative  search.  As  to  these  sites, 
the  CWC's  respect  for  constitutional  rights  easily  addresses  this  potential  dilemma. 

Question  8.  Does  the  possibility  of  vehicle  searches  during  challenge  inspections 
raise  constitutional  problems? 

To  detect  the  escape  of  contraband,  OPCW  inspectors  conducting  a  challenge  in- 
spection will  be  authorized  to  secure  the  site,  including  patrolling  its  perimeter,  sta- 
tioning personnel  at  the  exits,  and  monitoring  vehicular  traffic  (but  not  personal 
passenger  vehicles)  exiting  the  site.^i  Furthermore,  access  to  such  vehicles  will  not 
be  unlimited  but  must  be  negotiated  with  the  State  Party  on  a  managed  access 
basis. 

Under  the  Fourth  Amendment,  these  procedures  will  be  legal  searches.  The  coiuts 
have  consistently  upheld  the  constitutionality  of  vehicle  checkpoints.  Intrusion  into 
a  vehicle  is  permissible  without  probable  cause  when  important  governmental  inter- 
ests are  at  stake.22  The  inherent  mobility  of  vehicles  often  creates  exigent  cir- 
cumstances that  make  obtaining  a  warrant  impractical,  and  the  regulation  of  auto- 
mobiles tends  to  diminish  the  reasonable  expectation  of  privacy  attendant  to  other 
forms  of  private  property.  The  permissibility  of  such  searches  is  greatest  when  un- 
dertaken in  the  context  of  a  closely  regulated  industry  such  that  the  reasonable  ex- 
pectation of  privacy  is  even  further  reduced.  ^3 

Question  9.  Might  the  use  of  monitoring  equipment,  especially  during  challenge 
inspections,  raise  potential  constitutional  problems? 

The  CWC  provides  for  on-site  monitoring  of  Schedule  1,  2,  and  3  facilities  both 
during  inspections  and  through  permanent  installation. 2-*  Monitoring  includes  the 
use  of  chemical  sensors,  seals,  markers,  cameras,  or  other  inventory  control  proce- 
dures to  detect  removal  or  additions  of  materials — provided  that  production  and 
processing  are  not  impaired.  Clearly,  no  Fourth  or  Fifth  Amendment  problem  arises 
from  these  monitoring  activities  when  conducted  in  the  context  of  an  otherwise  per- 
missible search,  even  if  conducted  without  a  warrant.  So  long  as  the  technology  does 
not  reveal  'intimate  details,'  the  government  is  not  foreclosed  from  using  technology 
to  enhance  its  surveillances.^^  Indeed,  recent  court  decisions  are  virtually  unani- 
mous in  holding  that  monitoring  equipment,  similar  to  that  which  could  be  used  in 
a  CWC  inspection,  raise  no  constitutional  difliculty.^^ 

Question  10.  Can  CWC  verification  proceed  without  threatening  confidential  busi- 
ness information? 

The  CWC's  procedures  for  CBI  protection  are  more  extensive  than  any  other 
international  treaty  and  most  federal  regulatory  statutes.  Many  CWC  provisions 
concern  the  identification  and  preservation  of  confidentigd  information  revealed  by 
verification  activities,  such  as  the  submission  of  declarations,  on-site  monitoring, 
and  on-site  inspections  at  private  and  government  facilities.  Indeed,  all  verification 


^^  Michigan  v.  Tyler,  436  U.S.  499,  507  (1978). 

'^'^  Martin  v.  International  Matex  Tank  Terminals-Bayonne,  928  F.2d  614,  624,  citing  Marshall 
V.  Horn  Seed  Co.  Inc..  647  F.2d  at  102. 

21  CWC,  Verification  Annex,  pt.  X,  (30).  Entering  traffic  as  well  as  personal  passenger  vehicles 
exiting  the  site  cannot  be  monitored. 

'^'^New  York  v.  Class,  475  U.S.  106  (1986).  Inspections  for  weapons  or  explosives  in  vehicles 
seeking  to  enter  sensitive  federal  installations  are  routinely  approved  as  reasonable.  United 
States  v.  Miles,  480  F.2d  1217,  cert,  denied,  414  U.S.  1008  (1973);  U.S.  v.  Vassiliou,  820  F.2d 
28  (2d  Cir.  1987). 

'^^ United  States  v.  DominguezPneto,  923  F.2d  464  (6th  Cir.),  cert,  denied,  111  S.  Ct.  2063 
(1991).  See  also  United  States  v.  Shaefer,  Michael  &  Clairton  Slag,  Inc.,  637  F.2d  200  (3d  Cir. 
1980). 

z-'CWC,  art.  VI,  (3),  (4),  and  (5). 

25£)ou;  Chemical  Co  v.  United  States.  476  U.S.  227  (1986);  United  States  v.  Knotts,  460  U.S. 
276 { 1983) 

^^  United  States  v.  Myers,  46  F.3d  668  (7th  Cir.  1995);  United  States  v.  Ishmael,  48  F.3d  850 
(5th  Cir.  1995);  and  United  States  v.  Ford,  34  F.3d  992  (11th  Cir.  1994). 
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activities  must  avoid  undue  intrusion  into  a  State  Party's  legitimate  activities,  and 
must  proceed  in  accordance  with  elaborate  procedures  to  protect  confidentiality.  The 
OPCW  will  require  only  the  minimum  amount  of  information  necessary  to  carry  out 
its  duties.  It  must  develop  agreements  and  regulations  specifying  what  information 
States  Parties  must  provide.  CWC-related  information  received  by  the  OPCW  gen- 
erally will  not  be  published  or  released;  it  must  be  securely  stored  at  the  OPCW 
or,  in  some  cases,  with  the  State  Party.^'' 

Additional  protections  prevent  disclosure  of  confidential  information  during  on- 
site  verification  activities.  Before  conducting  inspections,  the  OPCW  and  the  State 
Party  must  negotiate  facility  agreements  for  many  of  the  facilities  subject  to  routine 
inspections.28  In  general,  inspections  are  to  be  conducted  in  the  least  intrusive  man- 
ner possible.  A  State  Party  may  take  additional  measures  it  deems  necessary  to  pro- 
tect confidentiality  so  long  as  it  fulfills  its  obligations  to  demonstrate  compliance. 
During  inspections,  a  State  Party  may  indicate  to  the  inspection  team  sensitive 
equipment,  documentation,  or  areas  that  are  not  related  to  the  inspection's  pur- 
pose. ^^  Special  provisions  apply  to  the  protection  of  confidentiality  during  challenge 
inspections.  The  inspection  team  may  use  only  those  methods  necessary  to  provide 
sufficient  relevant  facts  to  clarify  the  concern  about  possible  noncompliance  and 
must  conduct  challenge  inspections  in  the  least  intrusive  way  possible.  Special 
"managed  access"  measures  require  the  State  Party  and  the  inspection  team  to  ne- 
gotiate the  extent  of  access  to  a  facility  in  order  to  protect  confidential  informa- 
tion.30  Finally,  the  OPCW  must  establish  procedures  to  follow  in  the  event  of  a 
breach  of  confidentiality.  If  staff  members  breach  confidentiality,  the  Director  Gen- 
eral must  impose  appropriate  piuiishment  or  discipline. ^^ 

Perhaps  most  important,  the  United  States  government  and  facility  owners  have 
a  wide  array  of  initiatives  to  protect  CBI.^^  These  initiatives  could  include:  (1)  iden- 
tifying and  marking  CBI  in  advance;  (2)  making  preparations  at  the  facility  to  be 
inspected;  and  (3)  educating  private  industry  about  CWC  inspections.  The  two  prin- 
cipal goals  of  these  measures  are  to  Umit  the  amount  of  CBI  to  which  inspectors 
will  have  access  and,  where  access  to  CBI  is  necessary,  to  ensure  that  inspectors 
and  officials  entrusted  with  CBI  know  that  the  information  is  CBI  and  is  to  be  han- 
dled according  to  applicable  protective  measures.  CBI  protection  could  be  fiirther  en- 
hanced if  the  government  takes  procedural  and  administrative  measures  to  mini- 
mize the  risk  of  losing  CBI  gathered  during  arms  control  activities  and  to  ensure 
its  careful  handling  and  to  prohibit  its  public  disclosure.  If  these  protective  meas- 
ures as  well  as  prohibitions  against  wrongful  CBI  disclosure  work  properly,  there 
should  be  little  need  for  judicial  redress.  Yet,  if  Congress  deems  appropriate,  it  could 
provide  alternative  remedies.  While  the  need  for  remedies  is  negligible,  provision  of 
remedies  could  encourage  cooperation  with  CWC  verification  efibrts  by  assuring  CBI 
owners  that  they  may  seek  compensation  if  they  suffer  losses.  Finally,  Congress 
should  specifically  exempt  information  obtained  from  declarations  or  inspections  re- 
quired by  the  CWC  from  disclosure  pursuant  to  the  Freedom  of  Information  Act. 

Question  11.  Might  the  procurement  of  evidence  of  wrongdoing  raise  potential 
Fifth  Amendment  problems? 

CWC  inspectors  may  interview  any  facility  personnel  in  the  presence  of  the  in- 
spected State  Party's  agents  to  establish  necessary  facts.  The  State  Party  can  object 
to  questions  that  are  irrelevant  to  the  inspection.^^  Moreover,  the  CWC  does  not 
compel  facility  personnel  to  answer  those  questions.  If  the  question  is  relevant  and 
a  truthful  answer  would  disclose  incriminating  evidence  that  could  be  used  in  a  sub- 
sequent criminal  proceeding  against  the  witness,  then  a  remote  but  potential  Fifth 
Amendment  issue  could  arise  because  inspectors  will  be  joined  by  U.S.  government 
agents  who  would  be  obligated  to  relay  that  information  to  appropriate  law  enforce- 
ment officials.  This  problem  is  not  only  remote,  it  is  easily  addressed.  Typically, 
where  Congress  chooses  to  have  information  divulged  to  ensure  the  effective  admin- 
istration of  regulatory  law,  it  affords  limited  use  immunity  to  witnesses,  prohibiting 
"use"  of  the  information  learned  diuing  compelled  testimony  against  the  witness 
who  gave  it.  Once  immunity  is  granted,  the  witness  would  be  unable  to  remain  si- 


27  CWC,  art.  VI;  and  Confidentiality  Annex,  (l)-(2),  (10). 

28  CWC,  Confidentiality  Annex,  (16). 
2»CWC,  Confidentiality  Annex,  (13). 

30  CWC,  Verification  Annex,  pt.  X,  (44)-<50). 

31  CWC,  Confidentiality  Annex,  (18)-(21). 

32  See  generally  Barry  Kellman,  et  al.,  How  Arms  Control  Verification  Can  Proceed  Without 
Threatening  Confidential  Business  Information,  36  Harv.  Int'l.  L.  J.  71  (1995). 

33  CWC,  Verification  Annex,  pt.  II,  (46).  If  the  head  of  the  inspection  team  asserts  the  ques- 
tion's relevance,  the  question  will  be  provided  in  writing  to  the  inspected  State  Party  for  reply. 
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lent  without  risking  contempt  or  other  punishment,  yet  no  Fifth  Amendment  prob- 
lem arises. 

Question  12.  Even  if  the  CWC  verification  system  comports  with  constitutional  re- 
quirements and  thus  would  withstand  judicial  review,  is  that  system  more  consist- 
ent with  the  high  ideals  of  personal  liberty  that  define  the  spirit  of  the  Bill  of  Rights 
as  well  as  international  legal  protections  of  human  rights? 

Virtually  every  nation's  law  as  well  as  international  human  rights  accords  recog- 
nize a  right  to  privacy,  including  limitations  on  the  authority  of  government  officials 
to  conduct  searches.  Unquestionably,  the  United  States  Constitution  places  more 
emphasis  on  this  right  than  any  other  nation.  In  this  regard,  instead  of  viewing  the 
CWC  as  an  inordinate  intrusion,  it  should  be  viewed  as  the  outgrowth  of  a  remark- 
ably open  and  intense  scrutiny  that  has  paid  careful  attention  to  the  rights  of  af- 
fected businesses.  Protection  of  privacy  rights  has,  of  course,  been  a  primary  concern 
of  the  Chemical  Manufacturers  Association  (CMA)  which  strongly  supports  this 
treaty.  The  point  is  that  the  CWC  balances  the  need  to  investigate  and  the  need 
to  protect  privacy,  and  this  highly  refined,  deeply  detailed  balance  is  now  an  impor- 
tant model  for  the  rest  of  the  world  to  take  notice. 

Significantly,  the  concept  of  balances  lies  at  the  very  heart  of  the  Fourth  Amend- 
ment. It  is  not  searches  and  seizures  that  Thomas  Jefferson  sought  to  prohibit,  for 
no  society  committed  to  the  rule  of  law  could  exist  if  law  enforcement  officials  were 
denied  the  authority  to  intrude;  it  is  unreasonable  searches  and  seizures  that  are 
prohibited.  It  is  incumbent  to  assert,  therefore,  that  the  level  of  intrusion  this  treaty 
calls  for  in  order  to  help  rid  the  world  of  the  scourge  of  chemical  weapons  is  con- 
spicuously reasonable.  In  the  treaty  test  itself,  there  are  over  thirty  references,  not 
counting  the  entire  Confidentiality  Annex,  to  the  principle  that  verification  activities 
shall  be  conducted  in  the  least  intrusive  manner  consistent  with  the  treaty's  objec- 
tive. Every  action  that  will  be  taken  to  verify  the  absence  of  chemical  weapons  in 
the  United  States  is  subject  to  appropriate  checks  and  balances  that  not  only  comply 
with  but  embody  and  exalt  the  American  commitment  to  liberty  under  law. 

CONCLUSION 

The  Chemical  Weapons  Convention  is  an  exceptionally  well  thought- through,  inte- 
grated, and  comprehensive  international  agreement  concerning  weapons  of  mass  de- 
struction. Its  concepts  and  aspirations  have  been  around  for  a  long  time  and  have 
been  thoroughly  analyzed  in  academic  studies,  symposia,  and  policy  debates,  includ- 
ing an  American  Bar  Association  conference  on  the  treaty.  Before  today,  in  all  the 
discussion  of  this  treaty,  not  one  constitutional  scholar  has  espoused  that  the  United 
States  ratification  and  implementation  of  the  Chemical  Weapons  Convention  would 
violate  the  Constitution.  In  all  the  support  offered  to  this  treaty  by  the  companies 
associated  with  the  Chemical  Manufacturers  Association,  not  one  general  counsel 
has  publicly  expressed  constitutional  concerns.  In  short,  this  issue  has  been  aired, 
and  everyone  who  has  been  willing  to  put  their  views  up  for  review  agrees  that 
nothing  in  the  Constitution  would  prohibit  U.S.  implementation  of  the  CWC. 

To  castigate  this  treaty  on  the  grounds  of  the  Bill  of  Rights,  without  putting  one's 
views  out  for  analysis  and  critique  and  in  the  face  of  overwhelming  consensus  to 
the  contrary,  ultimately  implies  a  manipulation  of  the  significant  issues  at  stake. 
To  use  the  Bill  of  Rights  to  urge  this  body  to  deny  consent  to  this  Convention  cheap- 
ens the  profound  liberties  our  Constitution  seeks  to  protect.  The  simple  truth  is  that 
trepidation  about  the  constitutionality  of  the  CWC  amounts  essentiedly  to  sound  and 
fury  signifying  nothing. 

PUBLICATIONS  BY  PROFESSOR  BARRY  KELLMAN  CONCERNING  THE  LEGALITY  OF  THE 
CHEMICAL  WEAPONS  CONVENTION 

Harmonizing  the  Chemical  Weapons  Convention  with  the  United  States  Constitu- 
tion (DNA-TR-91-216)  (co-authored  1992). 

Legal  Implementation  Of  The  Chemical  Weapons  Convention:  Integrating  Inter- 
national Security  With  The  Constitution,  22  N.Y.U.J.  Intn'l  L.&  Pol.  475  (co-au- 
thored, 1990). 

Manual  for  National  Implementation  of  the  Chemical  Weapons  Convention  (De- 
cember 1993)  (formally  presented  to  the  Fifth  Session  of  the  Preparatory  Commis- 
sion of  the  Organization  for  the  Prohibition  of  Chemical  Weapons,  December  18, 
1993). 

A  Comparative  Study  of  the  Legal  Implementation  of  the  Chemical  Weapons  Con- 
vention in  Foreign  Jurisdictions  (DNA-TR-93-59)  (co-authored  1993). 

Disarmament  and  Disclosure:  How  Arms  Control  Verification  Can  Proceed  Without 
Threatening  Confidential  Business  Information,  36  Harv.  Int'l  L.  J.  71  (co-authored, 
1995). 


41 

Chemical  Weapons  Convention  Inspections  of  Private  Facilities:  Application  of 
United  States  Environmental  and  Safety  Laws  (DNA-TR-  93-70)  (co-authored 
1993). 

Overview  of  the  Chemical  Weapons  Convention,  presented  at  the  American  Bar  As- 
sociation Symposium:  Implementing  the  Chemical  Weapons  Convention:  The  Nuts 
and  Bolts  of  Compliance,  February  7,  1995. 

Adaptation  of  National  Legislation  To  Implement  The  Chemical  Weapons  Conven- 
tion, presented  to  the  Hague  Academy  of  International  Law,  Workshop  on  The  Con- 
vention on  the  Prohibition  and  Elimination  of  Chemical  Weapons:  A  Breakthrough 
in  Multilateral  Disarmament,  November  24,  1994. 

Applicability  of  Chemical  Weapons  Convention  Verification  Provisions  for 
Strengthening  the  Nuclear  Non- Proliferation  Regime,  Draft  Report  for  the  DOE  Intl 
Safeguards  Div.  (co-authored,  1994). 

Limitation  on  Challenge  Inspection  Under  the  1989  United  States-Russia  Bilateral 
Memorandum  of  Understanding  (co-authored,  September  11,  1992). 

Limitations  of  the  Use  or  Possession  of  Weapons  of  Mass  Destruction,  chapter  to 
be  published  in  International  Criminal  Law  2d.  ed.  (M.  C.  Bassiouni,  ed.,  1997). 

The  Legality  of  the  Use  of  Possession  of  Weapons  of  Mass  Destruction,  chapter  to 
be  published  in  International  Criminal  Law  2d.  ed.  (M.  C.  Bassiouni,  ed.,  1997). 

International  Consensus  for  Arms  Control  and  States  Non-Parties,  chapter  to  be 
published  in  Volume  III,  Arms  Control  and  Disarmament  Law  (Julie  Dahlitz,  ed., 
1996). 

Advancing  The  Law  of  Weapons  Control — Comparative  Approaches  To  Strengthen 
Nuclear  Non-Proliferation,  16  Mich.  J.  Int'l  L.  1029  (co-authored,  1995). 

Bridling  the  International  Trade  in  Mass  Destruction  Weaponry,  43  Amer.  U.  L. 
Rev.  755(1994). 

Senator  Brown.  Thank  you.  Thanks  to  all  of  you  not  only  for 
your  excellent  testimony,  but  the  very  thoughtful  papers  you  have 
submitted. 

Mr.  Kellman,  I  wanted  to  address  a  question  to  you  that  perhaps 
others  might  want  to  comment  on.  Assuming  Congress  acts  to  put 
together  an  implementing  statute  that  addresses  the  constitutional 
issues  that  have  been  discussed  and  might  be  raised,  in  addition 
to  what  we  have  talked  about  this  morning,  and  that  is  enacted 
and  put  in  place,  how  do  we  then  work  out  any  conflict  between 
that  implementing  statute  and  the  treaty  itself? 

Mr.  Kellman.  Senator,  I  would  hope  that  the  implementing  leg- 
islation does  not  raise  an  unresolvable  conflict  with  the  treaty  it- 
self. If  the  legislation  is  properly  drafted,  it  shouldn't  be  in  conflict. 
The  idea  of  the  legislation  is  to  bring  the  treaty  into  force  and,  as 
I  see  it,  and,  as  I  said,  as  every  constitutional  scholar  that  I  am 
familiar  with  who  has  published  on  the  question  sees  it,  there  is 
no  reason  for  there  to  be  a  conflict  between  the  implementing  stat- 
ute and  the  treaty  obligations. 

Senator  Brown.  Well,  let  me  give  you  a  specific  example.  As- 
sume the  implementing  statute  makes  it  clear  that  a  search  war- 
rant has  to  be  issued  and  a  court  rejects  a  particular  search  war- 
rant. As  I  understand  the  treaty,  an  international  body  then  has 
the  right  to  review  that  rejection  of  the  search  warrant  and  decide 
if  it  is  appropriate.  Is  that  a  potential  conflict,  and  how  do  you  see 
it  being  resolved? 

Mr.  Kellman.  Well,  first  of  all,  the  last  statement  you  made,  I 
think,  is  not  my  reading  of  the  treaty.  The  OPCW  would  not  be  au- 
thorized to  review  that  rejection  of  a  warrant.  It  raises  a  question 
of  material  breach  and  we  could  get  into  that  question,  but  let  me 
go  to  the  main  thrust  of  your  point,  which  is  it  has  been  rec- 
ommended, and  I  support  the  idea,  that  administrative  warrants  be 
issued  to  conduct  routine  inspections. 
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Now,  in  the  context  of  an  administrative  warrant,  a  showing  of 
administrative  probable  cause  would  have  to  be  put  forward  show- 
ing that  there  is  a  reasonable  regulatory  scheme  to  which  this  ad- 
ministrative warrant  has  been  requested  and  that  the  warrant 
complies  with  the  prerequisites  of  that  regime.  Now,  if  those  two 
showings  are  met,  then  there  would  be  no  justifiable  grounds  for 
a  magistrate  or  judicial  officer  to  deny  the  warrant,  in  which  case 
we  would  have  no  problems. 

If,  in  an  imaginary  situation,  a  facility  that  was  selected  for  in- 
spection did  not  meet  the  prerequisites  of  that  administrative 
scheme — ^your  house,  my  house — for  routine  inspection,  well,  then, 
it  would  be  denied,  but  then  there  would  be  no  material  breach  of 
the  treaty  because  the  OPCW  has  no  right  to  conduct  an  inspection 
there.  So,  in  a  sense,  there  are  very  straightforward,  clear  ways  to 
accomplish  the  treaty's  obligations  in  accord  with  our  fourth 
amendment  jurisprudence. 

Senator  Brown.  Let  me  go  back  because  I  am  not  sure  that  I 
have  been  able  to  elicit  an  answer  on  the  part  that  was  of  concern 
to  me.  As  I  understand  it,  the  international  body  does  have  a  right 
to  review  a  denial  of  a  warrant — is  that  correct — under  the  treaty? 

Mr.  Kellman.  You  are  testing  me  here.  Senator,  and  it  does  not 
strike  me  as  what  I  am  familiar  with  in  the  treaty.  Now,  if  we  deny 
an  inspection,  then  the  question  arises  whether  or  not  we  are  in 
breach,  and  then  we  get  into  the  international  law,  the  Vienna  con- 
vention, of  what  constitutes  a  breach  and  what  are  the  con- 
sequences of  that  breach  and  whether  or  not  the  denial  of  inspec- 
tion was  justified  or  not.  But  it  is  not  my  understanding  that  the 
OPCW  would  review  the  denial  of  a  warrant. 

Senator  Brown.  Maybe  we  are  saying  the  same  thing  in  a  dif- 
ferent way,  but  perhaps  others  can  help  me  with  it.  Let  me  just 
go  to  a  point  that  Mr.  Pilon  made  with  regard  to  a  basis  for  prob- 
able cause  or  a  basis  for  a  search.  If  I  understood  his  argument  cor- 
rectly, he  raised  a  question  about  the  whole  administrative  process 
of  basing  a  search  on  pervasive  regulation  as  opposed  to  a  warrant. 
What  is  your  view  of  that  argument? 

Mr.  I^LLMAN.  As  I  understood  Mr.  Pilon's  argument,  he  was 
suggesting  problems  with  the  pervasive  regulation  doctrine  which 
does  not  require  any  warrant,  administrative  or  criminal,  or  any 
kind  of  judicial  interference  whatsoever.  I  am  thrilled  that  it  ap- 
pears that  both  Mr.  Pilon  and  Professor  Yoo  are  intimately  familiar 
with  some  of  my  publications  on  the  subject  and  that  gratifies  me 
greatly  because  I  have  in  other  publications  recommended  the  use 
of  the  pervasive  regulation  doctrine. 

As  you  are,  no  doubt,  familiar,  that  is  not  the  position  put  for- 
ward by  the  latest  draft  of  the  implementing  legislation  and  it  is 
not  what  I  am  recommending  today.  What  I  am  recommending 
today  is  that  routine  inspections  take  place  with  an  administrative 
search  warrant;  that  is,  that  there  is  intervention  by  a  judge  or 
magistrate  with  the  typical  showing  of  administrative  probable 
cause. 

Mr.  Yoo.  Mr.  Chairman,  may  I  make  a  comment  on  that?  I  am 
glad  that  Professor  Kellman  makes  that  admission  because  the 
statute  does  not  require  an  administrative  search  warrant.  The 
language  in  the  implementing  legislation  says — this  is  section  406 
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on  page  34  of  the  bill.  Before  or  after  seeking  consent  from  the 
chemical  plant  owner  or  operator,  it  says,  "The  lead  agency  may 
seek  a  search  warrant."  It  does  not  require  a  search  warrant,  so 
Professor  Kellman's  solution  is  not  currently  incorporated  into  the 
statute  itself.  Since  he  thinks  that  is  what  is  necessary  to  meet 
constitutional  standards,  then  the  implementing  legislation,  in  his 
own  eyes,  must  be  unconstitutional. 

Mr.  PiLON.  Even  if  an  administrative  search  warrant 

Senator  Brown.  Mr.  Kellman  may  want  to  respond.  I  don't  mean 
to  put  you  on  the  spot. 

Mr.  Kellman.  We  are  about  to  delve  into  a  remarkably  arcane 
discussion.  I  think  the  short  answer  to  Professor  Yoo's  point — I  am 
not  here  to  defend  the  implementing  legislation.  If,  in  your  wisdom, 
you  believe  that  the  implementing  legislation  should  read  "shall" 
instead  of  "may,"  that  doesn't  trouble  me  much  and  it  certainly 
would  not  lead  to  a  finding  of  unconstitutionality  of  the  treaty  one 
way  or  the  other. 

I  think  we  should  be  very  clear  that  while  we  may  disagree  as 
to  the  proper  approach  of  the  implementing  legislation,  the  imple- 
menting legislation  can  be  drafted  one  way  or  another  way  or  an- 
other way  or  another  way,  and  it  doesn't  mean  necessarily  that  a 
constitutional  problem  is  raised.  A  constitutional  problem  is  raised 
only  if  there  is  no  way  to  solve  the  search  and  seizure  problem,  and 
clearly  there  is  a  way  to  solve  the  search  and  seizure  problem. 

Senator  Brown.  Mr.  Pilon. 

Mr.  Pilon.  Yes.  Professor  Kellman  has  brought  us  to  the  horns 
of  the  dilemma  that  I  mentioned  in  my  remarks;  that  is  to  say,  if 
we  have  a  situation  where  a  warrant  is  rejected,  then  we  stand,  in 
all  likelihood,  in  breach  of  the  treaty,  which,  of  course,  we  want  to 
avoid.  If,  on  the  other  hand,  we  have  some  kind  of  warrant  require- 
ment which,  as  Professor  Yoo  has  said,  is  not  part  of  this  Conven- 
tion or  the  implementing  legislation,  then  we  run  the  risk  of  having 
a  request  denied.  And  so  we  go  that  middle  ground,  that  adminis- 
trative warrant,  which,  of  course,  is  the  kind  of  bootstrapping  argu- 
ment that  I  said  which  gets  us  out  from  under  the  fourth  amend- 
ment. So  we  want  to  ask,  does  the  Congress  want  to  be  party  to 
this  evasion  of  the  fourth  amendment,  if  I  may  be  blunt. 

Senator  Brown.  Very  straightforward. 

Senator  Simon. 

Senator  Simon.  Thank  you.  First  of  all,  I  want  to  commend  Pro- 
fessor Kellman  for  his  scholarship  and  his  testimony.  I  had  the 
privilege  of  speaking 

Senator  Brown.  Not  for  his  choice  of  States?  [Laughter.] 

Senator  SiMON.  Absolutely,  that,  too.  I  just  want  to  add  I  had  the 
privilege  of  speaking  at  the  commencement  of  DePaul  this  year, 
and  had  you  testified  before  my  comments  to  the  graduates,  I 
would  have  commended  you  to  those  graduates.  I  appreciate  what 
you  have  said. 

Mr.  Kellman.  Thank  you.  Senator. 

Senator  Simon.  It  strikes  me  as  somewhat  strange  that  the  two 
witnesses  who  are  opposed  to  this  on  constitutional  grounds  have 
totally  ignored  article  VII.  "Each  State  Party  shall,  in  accordance 
with  its  constitutional  processes,  adopt  the  necessary  measures  to 
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implement  its  obligations  under  this  Convention."  That  is  certainly 
clear-cut. 

If  we  did  not  have  inspection  provisions,  then  there  would  be  le- 
gitimate cause  for  concern  by  the  security  people,  by  all  American 
citizens.  Let's  face  it.  The  problem  is  not  likely  to  arise  in  democ- 
racies. Canada  is  not  likely  to  be  a  threat.  Great  Britain  is  not  like- 
ly to  be  a  threat.  The  threat  is  Iraq,  the  threat  is  Iran,  the  threat 
is  Libya.  The  threat  is  countries  where  you  have  dictatorships. 

With  all  due  respect  to  my  colleague  from  Arizona — and  I  think 
he  is  one  of  the  best  new  Members  of  this  body,  but  I  think  it  is 
unlikely  that  the  inspectors  are  going  to  go  to  the  Dial  soap  factory. 
This  is  not  conducted  in  isolation.  We  have  military  intelligence 
and  we  will  know  where  there  is  a  possibility  of  something  happen- 
ing, and  that  is  where  inspections  are  going  to  take  place. 

It  would  be  ironic  if  this  treaty  were  not  to  be  approved  and  Iran, 
Iraq,  Libya,  North  Korea,  and  some  other  countries  have  a  great 
victory  because  of  misunderstandings  here.  I  hope  the  U.S.  Senate 
does  the  right  thing  and  approves  this  treaty. 

Mr.  Yoo.  Senator,  can  I  speak  as  to  the  article  VII  issue?  I  think 
that  with  all  due  respect,  Senator,  you  are  over-reading  the  lan- 
guage there.  This,  in  accordance  with  constitutional  processes,  is 
pro  forma  language  that  is  used  in  almost  every  treaty  when  it  is 
sent  for  ratification  to  different  states  and  it  merely  means  that 
each  nation  that  signs  the  treaty  will  adopt  the  treaty  according  to 
its  constitutional  processes.  It  doesn't  solve  the  problem  before  this 
committee  because  this  provision  essentially  says  that  you  need  to 
pass  implementing  legislation. 

Let  me  also  say  I  am  not  opposed  to  the  treaty.  I  am  just  point- 
ing out  constitutional  difficulties  with  it.  I  actually  support  the 
goals  of  the  treaty  and  the  idea  of  eradicating  chemical  weapons. 

Senator  SiMON.  But  if  I  may  interrupt,  the  question  is  not — I  can 
make  a  speech  on  the  floor  of  the  Senate  saying  I  support  the  goals 
of  the  treaty.  I  have  to  vote  yes  or  no.  How  would  you  vote  if  you 
were  a  Senator? 

Mr.  Yoo.  Right  now,  you  would  have  to  vote  no  until  you  amend 
the  implementing  legislation  because  without 

Senator  Simon.  Well,  let  me  ask  a  second  question,  if  I  may. 
Since  you  mention  this  is  pro  forma  in  treaties  that  we  have,  can 
you  cite  a  single  treaty  where  we  have  violated  the  constitutional 
rights  of  American  citizens? 

Mr.  Yoo.  It  has  been  brought  up  in  the  case  of  Reed  v.  Covert. 
There  was  an  attempt  to  violate  the  rights  of  citizens  and  to  use 
a  treaty  as  justification,  and  the  Supreme  Court  struck  that  down. 
Justice  Black,  writing  for  a  four-vote  plurality,  said  that — and  that 
is  a  perfect  example  of  this  case — that  the  Constitution  preempts 
any  treaties  that  may  violate  the  rights  of  the  defendants  under 
the  Bill  of  Rights. 

Senator  Simon.  Haven't  you  just  underscored  my  point  that  a 
treaty  cannot  violate  the  Constitution  of  the  United  States? 

Mr.  Yoo.  Right,  because  in  that  situation  a  court  would  have  to 
strike  down  the  treaty,  and  I  think  it  is  the  Senate's  job  to  try  to 
figure  out  a  way  to  pass  a  statute  which  makes  a  treaty  constitu- 
tional as  it  is  implemented,  and  that  is  the  difficulty  we  are  talking 
about  here. 
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Mr.  PiLON.  If  I  may  jump  in  here,  Senator  Simon  raised  the  issue 
of  we  are  not  interested  in  countries  like  Canada  and  Great  Brit- 
ain. It  is  countries  like  Iraq,  China,  and  so  forth,  who,  by  the  way, 
are  not  parties  to  this  Convention  at  this  point.  And  I  would  sug- 
gest. Senator  Simon,  that  your  confidence  in  the  ability  of  this  trea- 
ty to  do  anything  meaningful  about  countries  like  Iraq  is  utterly 
misplaced. 

Let  me  quote  from  the  testimony  of  former  Deputy  Assistant  Sec- 
retary of  Defense  Douglas  Feith  before  the  Senate  Foreign  Rela- 
tions Committee  on  March  31  of  this  year  referring  to  the  use  by 
Iraq  of  chemical  weapons,  and  this  is  the  use.  Under  the  1925  Ge- 
neva Protocol  which  bans  not  possession,  but  the  use  of  such  weap- 
ons, we  had  massive  evidence  of  these  gruesome  photos,  and  so 
forth,  as  a  result  of  which  a  convention  was  called  in  Paris  in  Janu- 
ary 1989  for  the  purposes  of  upholding  this  treaty.  But  the  con- 
ference could  not  agree  upon  any  sanctions  against  Iraq.  It  did  not 
resolve  to  censure  Iraq.  Indeed,  it  could  not  pass  a  resolution  even 
mentioning  Iraq  by  name.  The  conference  designed  to  uphold  the 
Geneva  Protocol  succeeded  rather  in  mocking  it. 

This  is  with  respect  to  a  treaty  pertaining  to  the  use  where  we 
had  the  evidence  cold.  This  is  a  treaty  we  are  talking  about  today 
relating  to  possession  that  is  much  more  difficult  to  determine,  that 
is  much  less  persuasive  with  respect  to  gruesome  photos,  and  so  on 
and  so  forth,  and  yet  even  in  this  stark  case  we  could  do  nothing 
about  it.  I  think  your  confidence  in  this  treaty  is  utterly  misplaced. 

Senator  Simon.  Well,  I  am  not  saying  I  am  absolutely  sanguine 
that  this  is  going  to  work.  I  am  sajdng  I  am  not  going  to  vote  with 
Iraq  and  Iran.  The  1925  treaty  that  you  mention — did  it  have  any 
inspection  provisions? 

Mr.  PiLON.  We  had  the  evidence  film  footage.  The  evidence  was 
all  there.  Whether  there  was  inspection  or  not,  it 

Senator  Simon.  You  are  not  answering  my  question. 

Mr.  PiLON.  The  question  is  irrelevant  because  it  pertained  to  use, 
not  to  possession. 

Senator  SiMON.  But  my  question  is  did  it  have  any  inspection 
provisions.  You  ought  to  be  able  to  answer  that  yes  or  no. 

Mr.  PiLON.  What  is  the  relevance  of  the  question  to  the  issue  of 
sanctions? 

Senator  Simon.  That  is  a  decision  I  have  to  make,  the  relevance 
of  the  question. 

Mr.  PiLON.  I  don't  know  whether  it  had  inspection,  and  I  frankly 
don't  care  because  it  is  irrelevant  to  the  issue. 

Senator  SiMON.  The  answer  obviously  is  no. 

Professor  Kellman. 

Mr.  Kellman.  Thank  you.  I  was  under  the  impression  that  we 
were  here  to  talk  about  legal  questions,  and  where  Professor  Yoo 
left  off,  I  thought,  was  an  excellent  point  and  I  want  to  get  back 
to  that  because  I  think  actually  there  may  be  grounds  for  consen- 
sus here.  At  least  I  hope  so.  From  what  I  heard,  there  certainly  is. 

The  question  put  forward,  I  think,  to  be  absolutely  specific,  is  not 
whether  the  United  States  runs  the  risk  of  violating  the  Constitu- 
tion. It  seems  to  me  that  we  cannot,  under  our  Constitution,  violate 
our  Constitution.  So  in  that  sense,  that,  strictly  speaking,  isn't  the 
question.  The  question  is  whether,  in  complying  with  our  constitu- 
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tional  requirements,  do  we  run  a  significant  risk,  a  more  than  just 
outlandishly  hypothetical  risk  of  being  in  breach  of  the  convention; 
that  is,  do  we  put  ourselves  in  a  position  where,  to  comply  with  the 
Constitution,  we  violate  our  treaty  obligations.  That,  quite  specifi- 
cally, is  the  question,  not  whether  or  not  the  U.S.  Government  is 
going  to  breach  the  Constitution  because  we  know  that  is  not  al- 
lowed. That  is  rule  one. 

Mr.  Yoo.  I  actually  don't  agree  with  that.  I  am  sorry  that  we 
don't  have  any  common  grounds  for 

Mr.  Kellman.  Well,  then  we  get  to  a  point  of  controversy. 

Mr.  Yoo.  What  you  are  saying  is  that  Congress  couldn't  pass  an 
unconstitutional  statute  because  no  one  can  violate  the  Constitu- 
tion. As  a  matter  of  semantics,  that  is  true,  but  Congress,  unfortu- 
nately, passes  unconstitutional  statutes  all  of  the  time.  The  prob- 
lem is  that  when  you  pass  a  statute  or  ratify  the  treaty,  this  is 
going  to  go  to  a  court  and  the  convention,  without  constitutional 
implementing  legislation,  will  be  tangled  up  in  the  courts  for  years 
and  years  and  years  until  the  treaty  is  struck  down.  As  a  supporter 
of  the  goals  of  the  treaty,  I  would  rather  not  see  that  happen.  I 
would  rather  see  a  constitutional  process  used  so  that  the  treaty's 
implementation  is  not  delayed. 

Mr.  Kellman.  If  I  could  please  finish  the  point,  I  really  think 
there  is  a  point  of  agreement  here.  Yes,  you  are  right.  If  there  is 
a  constitutional  challenge,  of  course,  it  will  go  to  a  court  and  we 
know  that  a  court  is  going  to  defend  the  Constitution.  The  issue, 
at  most,  is  proper  drafting  of  the  implementing  legislation.  That  is 
the  biggest  question  we  have  in  front  of  us  today. 

The  question  of  constitutionality  might  only  arise,  could  conceiv- 
ably only  arise  if  there  was  no  way  to  draft  the  implementing  legis- 
lation to  allow  us  to  fulfill  treaty  obligations.  That  clearly  isn't  the 
case.  Now,  if  there  is  disagreement  in  this  room  as  to  the  proper 
wording  of  the  implementing  legislation,  I  hold  myself  out,  I  know 
of  numerous  other  scholars  in  the  field  who  would  hold  themselves 
out,  perhaps  my  two  copanelists  would  hold  themselves  out  as 
more  than  willing  to  help  the  staff  of  this  committee  draft  imple- 
menting legislation  that  would  bring  the  treaty  and  the  convention 
into  harmony.  That  is  just  not  a  problem. 

We  ought  to  make  very  clear  that  while  there  might  be  disagree- 
ments about  wording  of  the  implementing  statute,  that  doesn't 
raise  a  constitutional  question.  There  simply  isn't  a  constitutional 
question  raised. 

Senator  SiMON.  I  know  my  time  is  up,  but  let  me  just  cite  para- 
graph 41  of  part  X  of  the  Verification  Annex.  "In  meeting  the  re- 
quirement to  provide  access,  the  inspected  State  Party  shall  be 
under  the  obligation  to  allow  the  greatest  degree  of  access,  taking 
into  account  any  constitutional  obligations  it  may  have  with  regard 
to  proprietary  rights  or  searches  and  seizures." 

Mr.  Yoo.  Senator,  that  provision  only 

Mr.  PiLON.  May  I  respond  exactly  on  point?  Professor  Kellman's 
colleague — in  an  essay  they  coauthored  called  "Implementing  the 
Chemical  Weapons  Convention:  Legal  Issues,"  his  colleague  states 
as  follows:  "Unfortunately,  an  injunction  against  an  on-site  inspec- 
tion," which,  of  course,  is  contemplated  under  our  Constitution, 
"would  breach  this  Convention  if  it  prohibited  a  legitimate  inspec- 
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tion,"  I  think  they  admit  that  you  cannot  allow  inspections,  or  re- 
fusal of  inspections,  and  be  in  compliance  with  the  convention. 

Mr.  Yoo.  Senator,  can  I 

Senator  Simon.  I  think  it  is  very,  very  clear,  and  I  thank  Profes- 
sor Kellman  and  I  thank  the  other  two  witnesses. 

Senator  Brown.  We  will  try  and  come  back  for  additional  ques- 
tions after  the  opening  round. 

Senator  Kyi. 

Senator  Kyl.  Thank  you,  Mr.  Chairman,  and  let  me  return  the 
compliment  to  Senator  Simon.  I  will  be  genuinely  disappointed 
when  he  is  no  longer  with  us  on  this  committee,  let  alone  in  this 
body.  On  this  matter,  we  do  have  a  fundamental  disagreement. 
That  is  not  new,  but  we  at  least  disagree  in  a 

Senator  SiMON.  A  cordial  way. 

Senator  Kyl  [continuing].  Congenial  way,  and  I  appreciate  that 
very  much. 

I  disagree  with  those  who  suggest  that  any  argument  to  the  con- 
trary is  sound  and  fury.  In  the  record,  we  have  a  letter  from  Judge 
Robert  Bork,  who  has  gone  on  record,  who  has  been  willing  to  put 
his  considerable  reputation  on  the  line  in  suggesting  that  there  are 
considerable  constitutional  problems  with  this  treaty. 

Henry  Hyde,  the  chairman  of  the  House  Judiciary  Committee, 
has  sent  a  letter  to  the  chairman  of  this  committee,  which  I  would 
like  to  ask  unanimous  consent  to  be  included  in  the  record,  also 
raising  significant  questions. 

[The  letter  referred  to  follows:] 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  August  28,  1996. 
Hon.  Orrin  Hatch, 
Chairman,  Senate  Committee  on  the  Judiciary,  Washington,  DC. 

Dear  Orrin:  I  want  to  commend  you  for  your  decision  to  hold  hearings  on  the 
constitutional  questions  raised  by  the  Chemical  Weapons  Convention  (CWC).  Al- 
though I  have  not  had  an  opportunity  to  study  this  treaty  in  as  much  detail  as  I 
would  like,  there  are  a  number  of  its  provisions  that  give  me — and,  I  am  sure,  give 
you — real  concern.  Among  the  most  important  of  these  are  the  following: 

How  can  we  accede  to  an  arrangement  that  grants  an  international  inspection 
agency  the  right  to  demand  access  to  thousands  of  privately  owned  U.S.  facilities 
without  requiring  the  foreign  inspectors  to  demonstrate  probable  cause  necessary  to 
secure  a  judicial  warrant  except  by  compromising  the  American  owners'  constitu- 
tional rights? 

Similarly,  how  can  those  owners  be  denied  due  process — or,  for  that  matter,  the 
right  to  sue  for  damages  in  the  likely  event  that  the  foreign  inspectors  use  their 
eighty-four  hours  of  on-site  inspection  to  elicit  sensitive  proprietary  data  and  then 
that  data  finds  its  way  into  the  hands  of  competitors  overseas?  As  you  are  well 
aware,  there  is  growing  concern  about  illegal  commercial  espionage.  If  we  are  not 
careful,  it  wovild  appear  that  we  may  be  creating  through  the  CWC  a  legal  oppor- 
tunity for  carrying  out  such  intelligence  collection  to  the  severe  detriment  of  Ameri- 
ca's competitive  position. 

A  further  concern  arises  from  the  fact  that  the  new  Organization  for  the  Prohibi- 
tion of  Chemical  Weapons  will  be  significantly  less  accountable  than  U.S.  regulatory 
agencies  for  information  collected  in  the  course  of  international  inspections  of  Amer- 
ican businesses.  I  understand  that  the  draft;  implementing  legislation  proposes  to 
preclude  requests  about  OPCW  inspections  that  might  otherwise  be  made  under  the 
Freedom  of  Information  Act.  You  may  want  to  give  careful  scrutiny  to  this  and  other 
troublesome  questions  raised  by  the  Administration's  draft  legislation  prior  to  decid- 
ing whether  to  recommend  ratification  of  the  treaty  it  is  intended  to  implement. 

I  am  informed  that  there  are  a  host  of  further,  serious  reasons  for  opposing  the 
Chemical  Weapons  Convention  in  its  present  form.  But  whatever  one  thinks,  for  ex- 
ample, about  the  wisdom  of  ratif3dng  a  treaty  that  is  inherently  unverifiable,  unen- 
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forceable  and  inequitable,  the  likelihood  that  it  will  compromise  the  constitutional 
rights  of  many  thousands  of  American  companies  and  their  owners  and  employees 
should  be  sufficient  grounds  for  its  rejection. 
I  stand  ready  to  be  of  any  help  to  you  that  I  can  in  evaluating  these  issues. 
Sincerely, 

Henry  Hyde. 

Senator  Kyl.  I  think  we  have  raised  some  significant  questions 
here.  What  Judge  Bork  said  is  this,  and  I  will  just  quote  one  para- 
graph from  his  letter.  "Fourth  and  fifth  amendment  concerns  are 
raised  by  the  United  States  obligation  to  open  to  onsite  inspections 
any  facility,  whether  in  the  public  sector  or  privately  owned.  Ap- 
parently, no  probable  cause  need  be  shown.  A  foreign  state  will 
have  the  right  to  a  challenge  inspection  of  a  U.S.  facility" — and, 
Senator  Simon,  this  is  the  key  point,  if  I  could — "without  the 
grounds  that  are  essential  for  a  search  warrant."  That  is  the  key. 

You  can  say  that  you  can  create  an  administrative  warrant,  but 
that  is  a  bootstrap  because  it  does  not  contain  the  underlying  find- 
ing of  probable  cause.  Why  is  that  so?  It  is  the  fundamental  nature 
of  this  treaty.  It  was  a  judgment  that  President  Bush  tried  to  make 
early  on  when  he  weighed  the  "anywhere,  anytime"  challenge  in- 
spection, which  is  what  he  preferred,  with  the  problem  that  would 
be  created  of  appljdng  that  to  American  businesses,  the  dilemma 
that  you  set  up,  and  so  you  try  to  create  a  balance  here. 

No  state  is  required  to  state  the  basis  for  its  challenge  inspec- 
tion. In  fact,  the  United  States  would  be  the  first  country  to  refuse 
to  do  that.  The  countries  are  supposed  to  have  valid  grounds  and 
they  are  supposed  to  provide  information  to  support  the  challenge 
inspection,  but  they  are  not  required  to  state  the  fundamental 
basis,  and  the  reason  is  because  it  would  disclose  the  sources  and 
methods  of  intelligence-gathering  which  lead  us  to  believe  that 
there  is  a  violation  in  the  first  place.  So  nobody  will  be  required 
to  establish  probable  cause,  and  that  is  the  fundamental  problem. 

You  can  say  that  you  are  going  to  create  a  warrant,  but  if  it  fails 
to  meet  the  underlying  test  of  a  warrant  under  our  Constitution, 
it  is  a  piece  of  paper  only.  That  is  the  problem  that  Judge  Bork 
raises,  and  that  problem,  in  turn,  then  raises  the  two  issues  that 
have  been  raised  here. 

First  of  all,  we  will  have  a  constitutional  problem.  It  is  not  true 
that  you  can  fix  anything  with  implementing  legislation  because 
there  is  no  provision  for  court  injunctions,  and  as  your  partner  ac- 
knowledges, you  can't  have  one  under  the  treaty.  There  is  no  in- 
junction provided  for,  and  so  there  is  going  to  be  a  real  question 
about  whether  you  can  seek  an  injunction  in  the  United  States 
from  such  a  warrantless  search  or  pursuant  to  a  warrant  that  has 
no  basis  in  probable  cause. 

Now,  if  we  should  be  able  to  successfully  contend  that  that  is 
going  to  be  a  requirement,  then  we  raise  the  other  problem  that 
President  Bush  raised  which  was  raised  in  your  dilemma.  Professor 
Kellman,  and  that  is  that  we  may  provide  absolute  protection  to 
United  States  citizens,  but  Saddam  Hussein  can  do  the  same  for 
Iraqi  citizens,  or  in  the  case  of  Iran,  which  is  a  signatory  of  the 
treaty,  the  Government  there  can  simply  contend  that  they  are  not 
subject  to  searches  because  their  constitution  doesn't  permit  it.  So 
the  problem  is  that  you  may  have,  in  the  end,  been  able,  after 
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years  of  litigation  and  consternation,  to  protect  American  citizens 
and  in  the  process  destroy  the  treaty. 

I  just  want  to  ask  the  question  because  Senator  Simon  did — my 
time  is  running  out — have  we  ever  supported  a  treaty  over  the 
Constitution,  and  I  think  the  answer  is  no  and  I  hope  we  wouldn't 
start  now.  Do  any  of  you  believe  that  we  have  ever  signed  a  treaty 
that  required  us  to  prosecute  individuals  who  violated  treaty  provi- 
sions, which  this  treaty  requires,  or  ever  signed  a  treaty  that  re- 
quired private  businesses  to  share  data  with  a  U.N.-type  organiza- 
tion or  required  businesses  to  allow  routine  and  short-notice  in- 
spection of  their  facilities?  Has  the  United  States  ever  entered  into 
such  a  treaty  in  the  past?  Isn't  this  breaking  new  ground?  Am  I 
correct?  We  have  never  done  that? 

Mr.  Yoo.  That  is  right.  Senator.  It  is  clearly  a  treaty  of  a  totally 
different  type  than  the  kind  the  United  States  has  ever  entered  be- 
fore. 

Mr.  PiLON.  If  that  were  to  have  been  the  case,  it  surely  would 
have  been  litigated. 

Senator  Kyl.  We  have  simply  never  done  it.  Isn't  that  correct, 
Professor  Kellman? 

Mr.  Kellman.  Can  I 

Senator  Kyl.  Could  you  answer  my  question?  This  would  be  the 
first  treaty  that 

Mr.  Kellman.  We  have  entered  into  treaties  which  require  us  to 
prosecute — money  laundering  treaties,  et  cetera,  which  require  us 
to  prosecute.  We  have  entered  into  treaties  which  involve  some  in- 
spections, although  you  are  absolutely  right.  Senator,  that  in  terms 
of  the  magnitude  of  the  private  industrial  sector  affected,  this  is 
clearly  ground-breaking.  I  don't  deny  that  for  a  moment. 

Can  I  go  back  through — we  were  talking  about  challenge  inspec- 
tions and  I  think  it  is  very  important  to  talk  about  what  the  treaty 
actually  says.  First  of  all,  with  regard  to  challenge  inspections,  the 
concern  regarding  possible  noncompliance  with  this  convention,  in- 
cluding a  specification  of  the  relevant  provisions  of  the  convention 
about  which  this  concern  has  arisen  and  of  the  nature  and  cir- 
cumstances and  possible  noncompliance,  as  well  as  all  appropriate 
information  on  the  basis  of  which  this  concern  has  arisen,  must  be 
submitted.  So  there  will  be  a  submission  of  information. 

Senator  Kyl.  Sure,  but  if  I  could  interrupt,  Professor  Kellman, 
no  one  contends,  including  in  the  U.S.  Government,  that  that  re- 
quires a  government,  specifically  the  U.S.  Government,  to  establish 
probable  cause  by  revealing  the  sources  and  methods  of  the  intel- 
ligence data  that  leads  to  the  requirement  for  the  challenge  inspec- 
tion. 

Mr.  Kellman.  Well,  clearly,  within  the  context  of  an  inter- 
national treaty  they  are  not  going  to  get  into  a  discussion  of  our 
probable  cause  requirements.  But,  again,  I  want  to  go  back  to  what 
Senator  Simon  said  about  paragraph  41  of  that  same  part  of  the 
Verification  Annex  to  the  effect  that  each  state  party  shall  be 
under  an  obligation  to  allow  the  greatest  degree  of  access,  taking 
into  account  any  constitutional  obligations  it  may  have  with  regard 
to  proprietary  rights  or  searches  and  seizures.  Now,  that  is  the 
short  answer  to  a  very  long  argument. 
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Simply  put,  if  we  agree  that  a  particular  challenge  inspection 
cannot  be  undertaken  in  compliance  with  the  U.S.  Constitution, 
and  if  that  is  so  demonstrated  by  the  refusal  of  a  magistrate  or 
judge  to  issue  a  warrant  that  would  be  applicable,  then  that  chal- 
lenge inspection  need  not  take  place  and  we  are  not  in  breach. 

Senator  Kyl.  And  Saddam  Hussein  could  claim  the  same  thing. 

Mr.  Kellman.  Well,  excuse  me.  That  point  was  brought  up  by  an 
official  of  the  Defense  Department  in  a  meeting  that  I  attended, 
and  the  result  of  that  was  instructions  to  me  to  prepare  a  compara- 
tive study  of  a  vast  number  of  international  jurisdictions  on  what 
their  constitutional  protections  would  afford  and  what  rights  that 
would  apply  to  in  the  context  of  the  convention. 

Let  me  tell  you — and  this  will  be  no  surprise  to  anybody  in  this 
room — that  no  country  has  the  depth  of  constitutional  protections 
against  unreasonable  searches  and  seizures  than  does  the  United 
States,  and  I  would  consider  it  to  be  a  palpable  breach  of  the  treaty 
for  somebody  to  try  to  invoke  a  bogus  constitutional  claim  such  as 
what  you  are  construing.  I  have  never  known  it  to  occur.  I  frankly 
find  it  difficult  to  imagine  that  it  would  occur.  This  problem  has 
been  studied  and,  frankly,  we  are  the  ones  that  have  the  depth  of 
constitutional  protections,  for  which  I  am  sure  we  are  all  grateful. 

Mr.  Yoo.  Senator,  can  I  respond  as  to  the  paragraph  41  because 
I  think  it  was  quite  appropriate  for  the  Senator  to  raise  that  point? 
The  only  problem  is  that  paragraph  41  only  applies  to  challenge  in- 
spections. It  does  not  apply  to  inspections  of  what  the  convention 
calls  schedule  1,  2,  3,  and  other  sites,  which,  as  I  believe  the  Office 
of  Technology  Assessment  has  said,  numbers  upward  of  10,000 
sites  in  the  United  States.  So  for  all  of  those  other  places,  they 
don't  have  the  protection  of  paragraph  41. 

Mr.  Kellman.  Well,  of  course,  that  is  true,  absolutely  true.  Rou- 
tine inspections  of  scheduled  facilities,  as  we  have  already  put  forth 
on  the  record,  can  be  easily  conducted  with  an  administrative 
search  warrant.  And  I  am  at  a  loss,  I  have  to  say,  why  the  term 
"bootstrapping"  is  applied  to  an  administrative  search  warrant 
scheme.  If  that  is  true,  then  EPA  is  bootstrapping  under  the  fourth 
amendment. 

Senator  Kyl.  Well,  Professor  Kellman,  the  reason  is  twofold.  No. 
1,  if  I  could  just  interrupt  you,  please,  the  chemical  industry  has 
never  been  held  to  be  regulated  to  the  degree  that  this  kind  of  ad- 
ministrative warrant  would  attach.  That  is  point  one. 

Mr.  Kellman.  Excuse  me,  Senator.  I  beg  to  disagree. 

Senator  Kyl.  Well,  all  right,  you  can  disagree,  but  I  believe  that 
is  what  has  been  testified  to  by  other  witnesses,  and  I  think  if  I 
am  correct 

Mr.  Kellman.  No.  They  have  not  been  held  to  be  pervasively  reg- 
ulated such  that  a  warrantless  search  is  appropriate.  They  are  ab- 
solutely subject  to  administrative  searches  by  the  EPA  and  by 
OSHA. 

Senator  Kyl.  That  is  my  second  point.  Administrative  agencies 
of  the  U.S.  Government  have  been  given  certain  regulatory  author- 
ity to  conduct  what  amount  to  searches,  inspections,  of  facilities, 
like  OSHA,  for  example,  and  that  is  not  the  same  thing  as  an  inter- 
national team,  a  body  that  is  not  under  the  jurisdiction  of  U.S. 
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laws,  nor  subject  to  the  control  of  U.S.  laws.  That  goes  to  the  first 
point  that  Professor  Yoo  was  discussing. 

Mr.  Kellman.  Senator,  it  certainly  does  go  to  the  first  point,  and 
I  think  we  should  be  clear  about  who  is  performing  what  function 
here.  Professor  Yoo  and  I  don't  disagree  on  the  meaning  of  that 
clause,  but  we  disagree  as  to  its  application  to  the  Chemical  Weap- 
ons Convention.  Under  the  convention — I  am  talking  about  routine 
inspections  for  a  moment — under  the  convention,  the  United  States 
is  obligated  to  demonstrate  its  compliance  with  the  primary  obliga- 
tions concerning  the  possession,  et  cetera,  of  chemical  weapons  and 
related  materials. 

To  that  extent,  put  it  again  legally,  the  United  States  will  au- 
thorize inspections  in  which  American  personnel  will  take  the  in- 
spection team  and  will,  in  a  sense,  get  the  warrant  and  will  author- 
ize the  inspection  to  demonstrate  to  the  international  inspectors 
that  we  are  in  compliance.  From  a  legal  perspective,  we  are  con- 
ducting the  inspection.  That  is  precisely  why  I  have  argued  in 
other  contexts — the  issue  hasn't  come  up  today — why  this  is  state 
action  and  why  the  fourth  amendment  applies. 

It  had  been  argued,  as  you  are,  no  doubt,  familiar,  about  a  dec- 
ade ago  that  this  was  not  even  state  action  and  the  fourth  amend- 
ment wouldn't  apply.  That  is  a  nonsense  proposition  because,  of 
course,  the  United  States  will  be  conducting  it.  So,  essentially, 
what  we  are  asking  this  body  to  do  is  to  enact  legislation  that  will 
authorize  administrative  searches  of  declared  facilities.  Again,  I 
don't  see  the  problem.  A  potential  problem  could  exist  in  challenge 
inspections  because  those  can  happen  anjrwhere,  but  that  problem 
is  solved.  Two  problems,  two  solutions. 

Senator  BROWN.  The  Senator  from  Wisconsin. 

STATEMENT  OF  HON.  RUSSELL  D.  FEINGOLD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  WISCONSIN 

Senator  Feingold.  Thank  you,  Mr.  Chairman.  The  issue  before 
this  committee  today  is  an  important  one  and  I  think  it  is  very  ap- 
propriate that  this  subcommittee  takes  a  look  at  this  aspect  of  the 
treaty. 

As  a  member  of  the  Foreign  Relations  Committee,  I  have  had  an 
opportunity  to  be  involved  in  the  recent  actions  regarding  the  trea- 
ty before  us,  and  I  supported  the  treaty  in  the  committee  and  I  will 
do  so  again  when  it  reaches  the  Senate  floor,  but  I  do  think  there 
are  at  least  three  points  that  need  to  be  made. 

First,  let's  remember  that  this  treaty  is  the  result  of  the  hard 
work  and  dedication  of  people  on  both  sides  of  the  aisle.  In  fact, 
the  Bush  administration  made  some  very  important  decisions  deal- 
ing with  the  issues  of  inspections  that  we  are  considering  today. 

Second,  although  this  treaty  acknowledges  the  supremacy  of  the 
constitutions  of  its  signatories,  even  without  that  language  that 
would  still  be  the  case  in  this  country.  We  cannot,  through  signing 
a  treaty  or  passing  a  law,  subvert  the  protection  that  all  Americans 
derive  from  the  Constitution.  I  believe  that  is  a  point  I  understand 
Senator  Simon  was  making  prior  to  my  arrival,  and  I  would  sug- 
gest it  even  applies  to  the  remarks  of  Senator  Kyi  that  I  heard  as 
I  came  in.  The  treaty,  I  don't  believe,  has  to  explicitly  permit  an 
injunction.  If  the  U.S.  Constitution  is  violated  for  an  individual,  I 
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believe  they  could  seek  an  injunction  under  their  constitutional 
rights,  regardless  of  the  provisions  of  the  treaty. 

Third,  and  finally,  to  the  extent  that  there  are  concerns  to  be  ad- 
dressed, and  there  may  be,  I  think  the  proper  context  for  these  de- 
bates is  on  the  implementation  language  currently  before  the  For- 
eign Relations  Committee,  not  by  stopping  or  delaying  the  passage 
of  the  treaty  itself. 

With  that,  I  would  like  to  turn  to  Professor  Kellman,  and  I  be- 
lieve some  of  these  things  have  been  considered,  but  I  want  to 
make  sure  that  they  are  on  the  record.  Isn't  it  your  position  in  your 
statement  that,  in  your  words,  "Every  serious  scholar  who  has  ana- 
lyzed the  question  of  the  constitutionality  of  this  treaty  believes  it 
to  be  constitutional"? 

Mr.  Kellman.  Yes.  Apparently,  from  what  I  have  learned  from 
Senator  Kyi,  I  should  insert  the  words  "before  this  moment." 

Senator  Feingold.  Fair  enough.  Furthermore,  isn't  it  true  that 
irrespective  of  the  specific  language  in  the  treaty  that  the  protec- 
tions in  the  U.S.  Constitution  would  override  anything  the  treaty 
might  authorize  in  violation  of  the  fourth  amendment  to  the  U.S. 
Constitution? 

Mr.  Kellman.  Under  American  law,  yes. 

Senator  Feingold.  Although  you  and  many  other  scholars  find 
this  treaty  to  be  constitutional,  would  you  agree  with  the  assess- 
ment that  to  the  degree  that  any  tinkering  needs  to  be  done  to  the 
inspection  language  that  the  implementation  legislation  and  not 
the  treaty  itself  is  the  appropriate  forum  for  that  debate? 

Mr.  Kellman.  With  respect.  Senator,  I  would  suggest  that  that 
wouldn't  be  tinkering  with  the  inspection  language  because,  in  a 
sense,  we  would  be  leaving  the  treaty  language  alone.  As  we  are 
all  aware,  this  treaty  is  not  subject  to  reservations,  given  the  expe- 
rience with  the  Geneva  protocol.  I  think  I  would  prefer  to  say  that 
any  potential  problems  can  be  alleviated  by  careful  drafting  of  the 
implementing  legislation. 

Senator  FEINGOLD.  Which  standards  would  apply  under  the 
CWC?  Would  Congress  have  to  establish  the  guidelines  for  admin- 
istrative warrants  and  inspections? 

Mr.  Kellman.  Yes. 

Senator  Feingold.  With  regard  to  so-called  undeclared  facilities, 
do  you  believe  that  an  administrative  warrant  is  ever  sufficient  to 
inspect? 

Mr.  Kellman.  It  is  conceivable  that  there  are  undeclared  chemi- 
cal facilities — depending  on  how  you  write  the  implementing  legis- 
lation, that  there  are  undeclared  chemical  facilities — that  is,  facili- 
ties that  do  not  produce  schedule  1,  2,  3,  or  other  chemicals — that 
could  be  within  the  ambit  of  the  administrative  search  scheme. 
That  is  possible. 

Senator  Feingold.  Let  me  try  an  example  with  regard  to  homes. 

Mr.  Kellman.  No. 

Senator  Feingold.  Would  it  ever  be  permissible  to  search,  ab- 
sent a  criminal  warrant? 

Mr.  Kellman.  No. 

Senator  Feingold.  How  should  a  situation  be  handled  if,  during 
a  nonconsensual  search  pursuant  to  an  administrative  warrant, 
evidence  of  possible  criminal  activity  or  conduct  arises?  In  other 
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words,  in  your  opinion,  is  an  application  for  a  criminal  warrant  re- 
quired at  that  point? 

Mr.  Kellman.  Well,  not  necessarily.  If  the  evidence  is  adduced 
in  the  context  of  an  otherwise  permissible  search,  that  evidence  can 
be  seized  and  it  can  be  used  against  the  inspected  party  without 
breaking  to  retrieve  a  criminal  search  warrant.  The  Supreme  Court 
and  the  appellate  courts  have  been  very  clear  on  that  in  recent 
years. 

Senator  Feingold.  This  may  be  the  same  situation,  but  let  me 
ask  what  if,  during  the  course  of  a  voluntary  interview  with  some- 
one from  the  subject  facility,  they  make  comments  which  possibly 
evidence  criminal  conduct? 

Mr.  Kellman.  Well,  here  we  have  a  problem  concerning  fifth 
amendment  self-incrimination.  The  problem  doesn't  strictly  involve 
the  OPCW  or  its  inspectors.  The  problem  involves  the  representa- 
tives of  the  U.S.  Government  who  will  be  there  who,  as  I  under- 
stand it,  are  legally  obliged  to  relay  that  information  to  appropriate 
prosecutorial  authorities.  There,  a  problem  would  arise  that  would 
enable  that  person  to  invoke  their  fifth  amendment  right  against 
self-incrimination. 

Now,  obviously,  if  the  person  says  something,  if  they  don't  invoke 
their  rights  against  self-incrimination,  well,  then  that  evidence  can 
be  used  against  them.  But  the  critical  question  is  whether  their  in- 
vocation of  the  fifth  amendment  would  violate  the  treaty,  and  clear- 
ly it  would  not. 

Senator  Feingold.  I  appreciate  that  answer.  Mr.  Chairman,  just 
as  a  comment,  I  would  like  to  say  I  am  glad  this  Congress  is  end- 
ing with  a  renewed  concern  for  the  vitality  of  the  fourth  amend- 
ment that  I  am  not  sure  was  as  in  evidence  prior  to  this  time. 

Thank  you,  Mr.  Chairman. 

Senator  Brown.  The  Senator  from  Ohio. 

Senator  DeWine.  No  questions. 

Senator  Brown.  I  have  several  more  questions.  As  I  understand 
it,  the  treaty  has  a  provision  that  allows  for  prosecution  for  breach 
of  confidentiality.  If  an  inspector  does  violate  those  provisions  with 
regard  to  confidentiality  of  information  they  have  secured  on  an  in- 
spection, either  a  trade  secret  or  something  else  that  is  of  signifi- 
cance, the  treaty  would  allow  that  person  to  be  prosecuted. 

How  effective  is  that  ability  to  prosecute  and  thus  penalize  some- 
one for  breaching  the  confidentiality  if  the  offending  person  is  not 
within  the  geographical  boundaries  of  the  country  where  the  viola- 
tion occurred? 

Mr.  Yoo.  From  my  reading  of  the  treaty  and  the  implementing 
legislation,  there  are  no  compensation  mechanisms  in  the  treaty 
for,  say,  the  theft  of  trade  secrets,  which  I  think  the  Senator  is  get- 
ting to.  In  fact,  because  of  the  appointments  clause  problem,  you 
have  a  great  difficulty. 

I  don't  believe  the  Federal  Tort  Claims  Act  right  now  as  it  is 
written  recognizes  theft  of  trade  secrets  by  officers  of  foreign  gov- 
ernments or  officers  of  international  organizations.  Therefore,  your 
only  remedy  would  be  to  sue  directly  under  the  Constitution  for  a 
taking  under  Monsanto  v.  Ruckelshaus,  which  would  be  a  difficult 
proposition  because  the  Grovemment  could  just  argue  that  these 
international  inspectors  are  not  members  of  the  Government  so  the 
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Federal  Grovernment  is  not  responsible  for  their  ultra  vires  actions 
in  violating  the  treaty.  So  I  don't  think  a  chemical  company  has  a 
remedy. 

Mr.  PiLON.  Your  point  was  granted  by  Professor  Kellman  and  his 
colleague  in  the  essay  I  referred  to  earlier.  Outside  the  jurisdiction, 
you  really  have  no  remedy. 

Senator  Brown.  Professor. 

Mr.  Kellman.  First  of  all,  the  treaty  doesn't  provide  what  you 
are  hypothesizing.  We  agree  that  this  is  a  h3^othetical  and  not  a 
reading  of  the  treaty  because  indeed  the  treaty  doesn't  provide 

Senator  Brown.  It  is  a  hypothetical,  yes. 

Mr.  Kellman.  OK. 

Mr.  PiLON.  A  hypothetical  that  goes  on  all  around  the  world 
today. 

Mr.  Kellman.  Yes.  I  think  that  there  is  an  interesting  discussion 
to  be  had  concerning  the  provision  of  remedies  and  it  is  something 
that  I  have  written  on  extensively,  and  again  it  goes  to  a  policy 
question  before  you  in  the  implementing  legislation  whether  or  not 
the  United  States  should  provide  as  a  matter  of  last  resort  some 
financial  compensation  in  the  event  that  someone  is  injured. 

I  think  we  should  be  clear,  however,  that  the  Chemical  Manufac- 
turers Association  is  not  well  known  for  putting  its  members  into 
dire  financial  jeopardy,  and  therefore  the  overwhelming  support 
that  they  have  issued  for  this  treaty  suggests  that  this  problem  is 
perceived  to  be  quite  manageable  and  that  the  possibility  of  a  loss 
of  trade  secrets  arising  is  considered  to  be  quite  minimal. 

As  a  legal  matter,  I  have  no  problem  at  all  with  this  Senate  de- 
ciding to  provide  some  sort  of  financial  remedy  as  a  matter  of  last 
resort.  I  don't  see  it  as  raising  a  constitutional  question.  It  raises 
a  budgetary  question,  not  much  of  one  at  all. 

Senator  BROWN.  Let  me  be  specific.  Is  there  any  mechanism 
under  the  treaty  to  require  signing  members  to  extradite  people  ac- 
cused of  committing  a  criminal  act  of  breaking  the  confidentiality 
of 

Mr.  Kellman.  There  is  a  provision  in  article  VII  that  obligates 
each  state  party  to  provide  the  appropriate  form  of  legal  assistance 
to  other  state  parties,  and  I  think  you  can  certainly  interpret  that 
clause  as  governing  the  situation  you  are  providing. 

Senator  Brown.  You  believe  that  would  involve  requiring  other 
governments  to  extradite  someone  accused  of 

Mr.  Kellman.  Well,  my  understanding  of  the  international  law 
definition  of  legal  assistance  is  an  obligation  to  extradite  or  pros- 
ecute. 

Senator  Brown.  So  the  answer  is,  yes,  you  think  it  does  require 
extradition? 

Mr.  Kellman.  Yes. 

Senator  Brown.  What  about  execution  of  a  legal  action  or  imple- 
mentation of  a  damage  award  for  breach  of  confidentiality?  Do  you 
think,  for  example,  a  judgment  of  a  significant  amount  of  money 
could  be  executed  against  a  breaching  party  outside  of  the  country? 

Mr.  Kellman.  As  a  realistic  manner,  I  think  it  does  come  within 
that  article  VII  provision  for  legal  assistance,  but  I  do  find  myself 
in  agreement  with  Professor  Yoo  that  the  chances  of  actually  carry- 
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ing  it  forward  are — that  there  are  significant  procedural  obstacles 
to  it  actually  happening. 

From  my  position,  as  a  policy  matter — again,  now  we  are  not 
talking  about  anything  constitutional — as  a  policy  matter,  I  don't 
feel  comfortable  with  relying  on  that  in  1996.  International  law 
may  evolve  to  make  that  easier,  but  right  now  I  could  see  an  argu- 
ment to  be  made  for  having  the  Federal  Government,  again,  pro- 
vide some  financial  relief  in  the  very  rare  case  that  this  situation 
might  arise. 

Senator  BROWN.  My  question  wasn't  directed  to  whether  we  have 
the  Federal  Government  compensate  us  for  an  act  of  a  foreign  citi- 
zen. 

Mr.  Kellman.  I  understand. 

Senator  BROWN.  My  question  was  whether  or  not  you  can  get 
after  the  offending  party. 

Mr.  Kellman.  I  think  it  would  be  difficult. 

Mr.  PiLON.  Mr.  Chairman,  could  I  just  correct  the  record  on  one 
point  that  Professor  Kellman  mentioned  a  moment  ago  and  earlier, 
as  well?  The  Chemical  Manufacturers  Association  is  represented  as 
having  supported  this  treaty.  As  recently  as  this  morning's  Wash- 
ington Times,  in  an  essay  by  Frank  Gaffhey,  we  learned  that,  first 
of  all,  the  Chemical  Manufacturers  Association  represents  only  a 
small  portion  of  the  chemical  industry  in  this  country.  Second,  of 
its  190  members,  only  53  senior  executives  of  53  companies  have 
signed  that,  so  we  are  talking  about  a  minority  of  a  minority. 

Senator  Brown.  Another  question  perhaps  you  all  might  help  me 
with.  Let's  assume  we  have  adopted  the  implementing  language 
and  someone  seeks  a  search  warrant  for  a  challenge  inspection  or 
other  inspection.  The  basis  for  the  warrant  is  the  treaty  itself.  In 
other  words,  we  have  ratified  this  treaty  and  a  request  for  an  in- 
spection is  brought  under  the  treaty.  Is  that  adequate  grounds  by 
itself  without  other  showings  to  warrant  the  execution  of  a  search 
warrant? 

Mr.  Kellman.  In  the  context  of  a  challenge  inspection? 

Senator  Brown.  Yes. 

Mr.  Kellman.  I  just  want  to  get  the  question  correct.  In  the  con- 
text of  a  challenge  inspection,  we  have  to  make  a  distinction  be- 
tween a  challenge  inspection  of  a  declared  facility  and  a  challenge 
inspection  of  an  undeclared  facility.  In  the  context  of  a  challenge 
inspection  of  a  declared  facility,  it  would  be  my  opinion  that  an  ad- 
ministrative search  warrant  would  be  sufficient  unless  the  clear  ob- 
jective of  the  inspection  is  to  gather  information  for  prosecution,  in 
which  case  then  only  a  criminal  search  warrant  would  be  appro- 
priate. But  barring  that  situation,  an  administrative  search  war- 
rant would  be  sufficient  for  a  declared  facility. 

As  I  answered  Senator  Feingold  a  few  moments  ago,  as  a  general 
proposition  I  don't  think  an  administrative  search  warrant  would 
be  appropriate  for  undeclared  facilities.  There  might  be  a  small 
margin  of  undeclared  facilities  for  which  it  would  be,  but  for  the 
majority  of  undeclared  facilities  one  would  need  a  criminal  search 
warrant. 

I  am  sorry  that  we  have  to  break  these  problems  apart,  that 
there  is  no  one  overarching  answer  that — I  say  we  have  an  answer 
for  routine  inspections  and  we  have  an  answer  for  challenge  inspec- 
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tions  of  declared  facilities  and  we  have  an  answer  for  challenge  in- 
spections of  undeclared  facilities,  and  I  realize  it  is  confusing  in  a 
brief  hearing  such  as  this  and  it  would  be  nicer,  of  course,  to  have 
a  one-sentence  answer  to  the  whole  treaty.  But  it  is  a  complicated 
effort  to  balance  inspection  with  rights  of  privacy,  and  unfortu- 
nately with  balance  comes  complexity. 

Mr.  Yoo.  Senator,  if  I  could  answer  the 

Senator  Brown.  Surely,  but  let  me  just  see  if  I  have  understood 
what  you  have  said,  and  I  am  putting  it  in  my  own  words  so  you 
may  want  to  question  the  way  I  phrase  it.  For  a  registered  facility, 
you  basically  can  get  a  search  warrant  with  no  probable  cause  at 
all  other  than  that  you  want  to  look  at  it. 

Mr.  Kellman.  No,  that  wouldn't  be  my  words  at  all.  For  a  de- 
clared facility,  one  could  get  a  search  warrant  with  the  exact  same 
showing  that  the  EPA  or  OSHA  or  other  Federal  regulatory  agen- 
cies could  get  a  search  warrant  if  they  are  suspicious  of  wrong- 
doing. Now,  there  the  courts  draw  a  line.  If  what  is  involved  is  es- 
sentially a  search  to  determine  compliance  with  the  statute,  even 
if  there  is  suspicion  of  wrongdoing,  the  agency  can  get  an  adminis- 
trative warrant  with  a  showing  of  administrative  probable  cause, 
a  lower  threshold  than  criminal  probable  cause,  but  still  a  showing 
of  probable  cause  under  the  law. 

If  the  purpose  of  the  inspection  is  to  gather  information  for  a 
criminal  prosecution,  and  that  is  why  the  agency  is  going  to  that 
site  to  gather  information  for  a  subsequent  criminal  prosecution, 
then  the  courts  are  clear  you  have  to  go  and  get  a  criminal  search 
warrant  with  a  showing  of  criminal  probable  cause.  What  I  am  say- 
ing here  is  that  for  CWC  purposes,  there  is  no  difference  between 
what  the  U.S.  CWC  responsible  agency  will  be  doing  and  on  the 
other  hand  what  EPA  or  OSHA  or  other  Federal  regulatory  agen- 
cies do. 

Senator  Brown.  And  in  that  context,  I  take  it  you  are  saying  it 
does  not  involve  the  showing  of  any  wrongdoing;  it  merely  involves 
the  right  to  regulate  and  a  suspicion. 

Mr.  Kellman.  For  an  administrative  search  warrant,  that  is  cor- 
rect. 

Senator  Brown.  Professor  Yoo. 

Mr.  Yoo.  Professor  Kellman  is  quite  right  in  that  standards  have 
to  be  the  same  because,  as  we  all  acknowledge,  a  treaty  cannot  vio- 
late the  Constitution.  However,  the  treaty  here  does  not  require 
that  the  CWC  or  its  Technical  Secretariat  provide  the  information 
that  would  be  sufficient  to  meet  the  standards  for  an  administra- 
tive warrant  or  for  a  warrant  based  on  probable  cause. 

If  you  look  at  part  II,  paragraph  38,  of  the  Verification  Annex, 
it  lists  the  information  that  the  CWC  and  its  director  general  are 
obliged  to  provide  to  the  start  party  that  is  being  inspected,  and 
they  basically  just  boil  down  to  the  name  of  the  place  they  want 
to  search  and  where  it  is  located.  It  doesn't  require  that  there  be 
any  information  provided  as  to  why  there  is  a  suspicion  of  wrong- 
doing in  this  case.  It  doesn't  require  the  presentation  of  evidence, 
as  required  by  constitutional  processes. 

So,  again,  the  professor  is  right  in  that  the  Congress  can — cer- 
tainly, we  require  those  standards  to  be  met,  but  whether  the  Con- 
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vention  and  its  Technical  Secretariat  are  going  to  comply  with 
those  is  entirely  another  matter. 

Mr.  Kellman.  Excuse  me.  Paragraph  38  says  the  members  of  the 
inspection  team  shall  discharge  their  functions  in  accordance  with 
the  provisions  of  the  Convention. 

Mr.  Yoo.  I  am  sorry;  paragraph  32. 

Mr.  Kellman.  Paragraph  32,  OK.  This  is  the  general  rules  re- 
garding inspections  which,  as  with  any  matter  of  statutory  or  trea- 
ty interpretation,  one  goes  to  the  specific  sections  involved.  There 
are  specific  sections  of  the  Verification  Annex  applying  to  routine 
inspections  of  1,  2,  3  and  other  facilities,  and  then  an  additional 
section  for  carrying  out  challenge  inspections  in  which  specific  noti- 
fication requirements  for  distinct  types  of  facilities  are  set  out  in 
most  detail.  I  don't  think  it  is  fair  to  take  the  general  provision — 
you  all  write  statutes — to  take  the  general  provision  and  say  you 
don't  have  the  detail  and  then  not  go  to  where  the  detail  is  put  for- 
ward. 

Now,  the  short  answer  to  this  point  is  the  point  that  Senator 
Simon  was  making.  The  treaty  absolutely  does  link  into,  for  pur- 
poses of  U.S.  implementation,  the  U.S.  protections  of  constitutional 
privacy.  It  says  that  inspectors  may  conduct  these  inspections  and 
sets  out  in  elaborate  detail  how  they  are  to  be  conducted,  and  then 
all  of  that  is  to  be  implemented  through  the  article  VII  provision 
that  each  State  party  is  to  implement  this  convention  in  accordance 
with  its  constitutional  processes. 

The  convention  does  not  contemplate  that  inspectors  are  going  to 
go  running  willy-nilly  across  the  globe  with  carte  blanche  authority 
to  do  whatever  they  want.  It  is  simply  a  misreading — excuse  me — 
it  is  a  nonreading  of  the  text. 

Mr.  Yoo.  I  disagree  with  that.  Senator. 

Senator  Brown.  Mr.  Pilon. 

Mr.  Pilon.  Well,  if  they  are  not  going  to  be  going  willy-nilly  all 
across  the  globe,  then  why  do  we  have  any  confidence  that  they  are 
going  to  accomplish  their  objective?  I  give  you  Iraq  today  as  exhibit 
A.  For  how  many  years  now  have  we  had  international  inspection 
teams  focusing  on  that  country  year  in  and  year  out  with  an  inten- 
sity that  no  one  remotely  envisions  will  be  undertaken  under  this 
treaty  in  the  rest  of  the  world — China,  Egypt,  Libya,  et  cetera?  So 
why  do  we  have  any  confidence,  given  the  experience  in  Iraq  where 
we  are  discovering  every  day  new  chemical  weapons  violations  or 
production,  that  this  treaty  is  going  to  be  at  all  effective? 

Senator  Brown.  One  last  question.  My  colleagues  may  have 
other  ones,  but  this  has  been  such  a  very  helpful  panel,  it  is  dif- 
ficult not  to  take  advantage  of  you  while  you  are  here.  I  assume 
that  you  may  not  have  had  an  opportunity  to  go  through  S.  1732 
in  the  depth  that  you  may  want,  so  I  would  certainly  understand 
if  you  decline  to  respond,  but  I  guess  the  question  is  this.  Does  S. 
1732,  combined  with  the  treaty,  provide  what  you  consider  ade- 
quate constitutional  protection  for  the  implementation  of  this  trea- 
ty? 

Mr.  Yoo.  I  think  what  my  testimony  boils  down  to  is  if  the  im- 
plementing legislation  and  the  convention  are  ratified  and  passed, 
the  convention  will  be  in  violation  of  the  Constitution  and  that  the 
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implementing  legislation,  I  think  as  Professor  Kellman  recognizes, 
falls  far  short  of  the  constitutional  minimum. 

For  example,  I  think  primarily  the  administrative  search  war- 
rant that  he  keeps  relying  on  in  all  of  his  answers  is  not  a  require- 
ment of  the  implementing  legislation.  I  believe,  at  a  minimum,  to 
bring  at  least  part  of  the  legislation  into  compliance  with  the  Con- 
stitution, there  has  to  be  a  requirement  for  a  search  warrant  to  be 
issued  by  a  neutral  magistrate,  preferably  a  Federal  judge,  before 
a  search  is  undertaken.  As  I  read  the  implementing  statute,  the 
searches  can  take  place  without  a  search  warrant. 

Mr.  PiLON.  And  even  if  an  administrative  search  warrant,  Mr. 
Chairman,  were  an  adequate  reflection  of  the  fourth  amendment, 
which  I  submit  it  is  not  remotely,  then  it  is  not  required,  as  Profes- 
sor Yoo  has  just  testified.  I  don't  think  that  this  Senate  should  be 
on  record  as  being  a  party  to  further  evisceration  of  the  fourth 
amendment. 

But  I  would  hope  that  we  would  not  lose  sight  either  of  the 
central  point  that  Professor  Yoo  set  forth  in  his  testimony  with  re- 
spect to  the  appointments  clause  because  I  think  that  Professor 
Kellman's  comments  on  that  are  not  sufficient  to  address  the  very 
serious  problem  that  Professor  Yoo  raises  there.  The  idea  of  inter- 
national inspection  teams  inspecting  upwards  of  10,000  American 
facilities  under  color  of  American  law  is  something  that  disturbs 
me  very  deeply. 

Mr.  Kellman.  If  I  can  make  a  comment  on  the  appointments 
clause  and  then  I  will  come  back  to  your  question,  without  getting 
into  quantity  questions  it  is  clear,  of  course,  that  lEA  inspectors 
are  authorized  to  conduct  inspections  in  the  United  States.  There 
are  questions  of  how  far  safeguards  and  what  voluntary  agree- 
ments provide  for,  but  it  has  never  been  asserted  to  raise  an  ap- 
pointments clause  problem. 

We  have  agreements  in  INF  and  in  START  for  Russians  to  con- 
duct inspections  in  the  United  States.  That  doesn't  raise  fourth 
amendment  problems,  of  course.  But  for  the  appointments  clause 
argument,  that  has  never  raised  an  argument  before.  To  raise  it  in 
this  context — I  admit  the  quantity  is  greater,  but  for  the  appoint- 
ments clause  problem,  quantity  shouldn't  be  a  material  factor.  I 
really  don't  see  this  to  be  much  of  a  question. 

To  go  back  to  your  question.  Senator,  I  have  a  law  professor's 
urge  to  endlessly  tinker,  and  I  think,  in  candor,  I  would  tinker  with 
this  statute.  There  are  some  things  about  it  that  trouble  me.  I 
think,  realistically,  if  you  pass  this  legislation  today,  the  chances 
that  there  would  be  a  constitutional  conflict  would  be  very,  very 
small,  but  we  should  endeavor,  of  course,  to  make  them  as  small 
as  we  can. 

I  think  it  is  a  marvelous  cut  at  writing  implementing  legislation, 
I  am  very  familiar  with  the  implementing  legislation.  Most  of  our 
NATO  partners'  that  have  been  drafted  and  at  least  have  been 
translated  into  English — I  am  familiar  with  those  statutes,  and 
this  legislation,  of  course,  comes  much  closer  to  balancing  the  con- 
stitutional problems  because,  of  course,  we  have  more  constitu- 
tional interests  to  protect.  But  having  said  that,  yes,  I  think  that 
there  is  a  task  ahead  for  this  body  to  tinker  with  some  of  the  word- 
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ing  concerning  how  inspections  should  be  carried  out.  I  wouldn't 
deny  that. 

Senator  Brown.  I,  speaking  for  myself,  but  I  suspect  for  other 
members  of  the  committee,  would  very  much  appreciate  any  sug- 
gestions any  of  you  have  in  that  regard.  You  have  already  been 
very  helpful,  but  I  think  any  specific  thoughts  in  that  area  of  how 
it  might  be  improved  or  perfected  would  be  much  appreciated. 

I  must  confess — maybe  the  Senator  from  Arizona  has  a  different 
view  of  it — I  find  it  troubling  that  a  regulatory  agency  can  gain  a 
search  warrant  based  solely  on  suspicion  and  no  objective  showing 
beyond  the  suspicion,  if  that  is  indeed  the  standard,  as  has  been 
laid  out  today.  There  are  obviously  good  arguments  on  both  sides 
of  that,  but  that  doesn't  quite  square  with  the  ring  of  the  constitu- 
tional protections  against  unreasonable  search  and  seizure.  It 
strikes  me  there  ought  to  be  something  more  than  suspicion  even 
for  someone  who  has  come  under  the  scrutiny  of  the  Federal  Gov- 
ernment. 

Mr.  PiLON.  Mr.  Chairman,  there  is  a  separation  of  powers  prob- 
lem, as  well.  Administrative  search  warrants  are  issued  by  people 
or  party  with  an  interest,  as  opposed  to  a  third  branch  party,  and 
that  is  among  the  most  troubling  aspects  to  me.  This  whole  highly 
regulated  industries  doctrine  from  which  such  things  as  the  admin- 
istrative search  warrant  have  flowed  involves  this  getting  out  from 
under  scrutiny  by  the  third  branch. 

Mr.  Kellman.  Excuse  me.  I  am  sorry.  No,  clearly  no.  Adminis- 
trative search  warrants  are  issued  by  a  judge  or  magistrate,  a  judi- 
cial officer.  A  subpoena  can  be  issued  by  an  administrative  body, 
but  a  warrant  has  to  be  issued  by  a  judicial  officer.  This  doesn't 
go  to  satisfy  your  concerns.  And,  Senator,  if  I  might  say  so,  to  be 
frank  with  you,  if  we  could  roll  back  the  clock  to  30,  40  years  ago 
and  redevelop  constitutional  law,  I  might  agree  with  you.  I  am  not 
sure,  but  I  might.  It  would  be  an  interesting  discussion. 

Senator  Brown.  Well,  it  is  troubling  because  there  are  good  ar- 
guments on  both  sides. 

Mr.  Kellman.  Right. 

Senator  Brown.  I  don't  think  it  is  an  all  black  and  white  situa- 
tion. 

Senator  Kyi. 

Senator  Kyl.  Thank  you,  Mr.  Chairman.  Let  me  just  make  two 
minor  points  and  then  get  to  the  really  broad  point  which  I  think 
you  alluded  to  in  your  last  question  before  this  last  exchange.  One 
thing  that  has  not  been  clear  about  administrative  warrants  is 
that,  as  I  understand  it,  the  administrative  warrant  by  definition, 
as  opposed  to  a  warrant  based  upon  suspicion,  is  required  to  be 
based  on  neutral  and  objective  criteria.  That  is  why  it  can  meet 
that  lower  threshold.  Neutral  and  objective  criteria  are  it  is  your 
turn  to  be  inspected  by  OSHA,  as  opposed  to  we  think  you  are 
doing  something  wrong.  That  is  why  in  the  challenge  inspection 
arena,  you  could  never  have  an  administrative  warrant  because  the 
whole  premise  is  that  there  is  a  suspicion  of  wrongdoing. 

Senator  Brown.  Are  you  comfortable  that  that  is  made  clear? 

Senator  Kyl.  Well,  I  guess  my  first  point  is  I  don't  think  that 
this  is  necessarily  a  fix  that  has  been  well  thought  through.  It  is 
not  in  the  implementing  legislation.  It  doesn't  precisely  fit  because 
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it  is  not  a  U.S.  agency  saying  it  is  your  turn  to  be  inspected  by 
OSHA.  It  is,  rather,  an  international  body  saying  we  have  decided 
to  either  conduct  a  routine  or  challenge  inspection.  You  clearly 
couldn't  conduct  a  challenge  inspection  on  that  basis.  You  would 
have  to  have  the  probable  cause  showing  that  troubles  you.  With 
regard  to  routine  inspections,  there  is  an  argument  both  for  and 
against,  and  I  think  that  is  a  difficult  legal  question  as  to  whether 
you  could  achieve  it. 

Second,  you  raised  the  fifth  amendment  cost  problem  and  I  do 
think — I  guess  maybe  the  one  thing  that  I  agree  with  Professor 
Kellman  on  is  that  you  could  theoretically  create  a  government  pot 
of  money  to  pay  people  for  losses.  I  think  that  would  be  a  huge  po- 
tential undertaking  by  the  United  States,  but  I  see  no  other  rem- 
edy for  the  industrial  espionage  issue,  and  it  is  a  matter  of  great 
concern.  The  people  in  the  intelligence  community  will  make  that 
point. 

There  is  an  interesting  article  by  Al  Holmberg  of  Eli  Lilly  which 
stated  that  his  company  could  lose  several  hundred  million  dollars 
if  process  information  were  stolen  during  an  inspection  of  its  phar- 
maceutical plants,  and  that  the  very  type  of  information  that  could 
be  gathered  with  the  equipment  that  the  inspectors  use  is  what 
would  be  involved.  So  we  could  be  talking  about  a  very  large  under- 
taking by  the  U.S.  Government  to  reimburse  companies  whose 
rights  are  violated. 

I  want  to  conclude,  though,  with  the  basic  dilemma  here  because 
it  goes  to  the  hypothetical  question  that  Professor  Yoo  identified  at 
the  end  of  his  presentation  which  I  am  going  to  ask  him  to  repeat. 
It  goes  to  the  question  of  whether  there  is  a  fatal  flaw  here  and 
it  goes  to  a  prediction  I  am  going  to  make,  and  that  is  that  if  this 
treaty  were  to  be  ratified  and  we  come  back  next  year  and  begin 
having  hearings  about  implementing  legislation,  we  are  going  to  be 
urged  by  the  State  Department  primarily,  by  the  President,  by  the 
Defense  Department,  by  the  National  Security  Adviser,  by  the 
Commerce  Department,  by  everybody  involved  not  to  get  too  spe- 
cific about  all  of  these  American  constitutional  rights  because  they 
are  inconsistent  with  many  of  the  treaty's  provisions. 

Only  in  the  challenge  inspection  area,  for  example,  do  you  have 
this  attempt  to  add  a  clause  that  says,  oh,  by  the  way,  consistent 
with  American  constitutional  rights.  That  was  added  later  at  the 
United  States'  insistence  and  it  is  only  in  that  one  place.  Every 
time  we  try  to  say  we  really  ought  to  protect  Americans  here,  the 
argument  is  going  to  be,  but  if  we  do  that,  we  are  going  to  open 
the  door  for  Iran,  for  China,  for  Russia,  for  Cuba,  for  other  states 
that  are  signatories  to  do  the  same  thing.  It  may  or  may  not  be 
in  their  constitution  today,  but  frankly  we  are  dealing  with  coun- 
tries that  aren't  very  honest  sometimes. 

All  you  have  to  do  is  avail  yourself  of  the  intelligence  data  to  be 
aware  of  what  many  of  these  countries  are  doing  to  understand 
that  if  the  United  States  gives  them  a  loophole  big  enough  to  drive 
a  truck  through — namely,  well,  our  processes  don't  permit  it — I 
guarantee  you  that  the  countries  I  named  and  others  who  might 
be  signatories  will  devise  the  same  mechanisms  in  their  own  coun- 
tries. And  we  will  be  challenged  by  administration  witnesses  not  to 
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do  that  because  it  would  ruin  the  treaty;  it  would  literally  evis- 
cerate the  treaty.  And  it  will  and  that  is  the  problem. 

That  is  why  the  administration  testifies  that  there  is  a  delicate 
balance  here.  We  know  it  is  not  really  verifiable,  but  it  would  even 
be  less  verifiable  if  we  provided  these  constitutional  protections, 
and  therefore  let's  just  leave  the  balance  the  way  it  is.  What  I  am 
saying  is  that  you  lose  either  way.  You  have  got  just  enough  in 
here  that  really  hurts  Americans  and  will  have  to  be  fixed,  if  it 
can,  and  you  still  can't  verify  against  the  regimes  that  want  to 
cheat. 

If  you  try  to  strengthen  verification,  then  you  clearly  violate 
American  constitutional  rights.  If  you  try  to  fix  this  through  imple- 
menting legislation,  you  are  going  to  have  zero  verification  and  no- 
body is  going  to  be  complying.  That  is  why  I  suggest  that  we  have 
a  fatal  flaw  here,  not  something  that  can  be  fixed  by  taking  an- 
other bite  of  the  apple  in  the  implementing  legislation  phase. 

Professor  Yoo,  you  stated  a  hypothetical  at  the  end.  I  would  like 
you  to  state  that  hypothetical  again.  You  were  out  of  time  and  it 
went  by  too  fast.  Terrorism  actually  is  something  that  deals  with 
chemical  weapons,  as  well  as  other  things.  Describe  the  hypo- 
thetical that  you  phrased  here  because  I  think  it  is  very  important 
for  us  to  think  about  when  we  are  talking  about  fundamental 
American  constitutional  rights. 

Mr.  Yoo.  I  apologize  if  I  was  speaking  too  fast.  A  lot  of  things 
go  over  my  head,  too,  when  I  talk  too  fast.  I  don't  mean  to  try  to 
speed-read  before  the  committee  or  anything,  but  my  point  was 
that  suppose  we  had  an  international  treaty  to  combat  inter- 
national terrorism  and  crime,  which  I  think  is  very  similar  to  the 
objectives  here,  and  suppose  we  created  an  international  organiza- 
tion pursuant  to  the  treaty,  an  international  police  organization 
that  was  given  the  authority  to  conduct  searches  of  places  where 
the  international  organization  believed  international  terrorism  and 
crime  plots  were  being  hatched  or  conspiracies  were  going  on  or 
materials  were  assembled,  and  suppose  the  treaty  also  gave  these 
international  policemen  the  power  to  enter  any  home  or  business 
in  the  United  States  where  they  believed  this  was  going  to  happen 
without  a  search  warrant. 

That  is  precisely  the  same  situation  we  have  here,  and  I  think 
most  Americans  would  believe  that  there  was  something  wrong, 
there  was  something  unconstitutional  about  that  arrangement. 
They  may  not  all  come  up  with  the  appointments  clause,  but  that 
is  the  clause  which  prohibits  precisely  this  arrangement,  which  is 
that  every  exercise  of  Federal  authority  must  be  exercised  by  a 
Federal  officer  who  has  been  nominated  by  the  President  and  con- 
sented to  by  the  Senate,  which  is  not  the  case  with  the  members 
of  the  inspections  teams  or  the  technical  secretariat. 

To  simply  say,  as  Professor  Kellman  does,  that  they  are  certainly 
exercising  acts  of  the  United  States,  I  think,  proves  my  point.  He 
acknowledges  that  they  are  exercising  Federal  authority,  but  he 
doesn't  address  the  fact  that  they  are  not  appointed  by  the  Presi- 
dent and  confirmed  by  the  Senate.  Without  that,  as  you  say,  I 
think  that  is  a  fatal  flaw  in  the  convention  and  implementing  legis- 
lation as  it  is  presented  here. 
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Senator  Kyl.  Do  I  understand  that  these  officers  can  have  agents 
acting  on  their  behalf,  employees  and  agents  acting  on  their  behalf? 

Mr.  Yoo.  The  inspections  teams? 

Senator  Kyl.  No.  The  appointments  clause  refers  to  the  constitu- 
tionally established  offices  and  then — I  mean,  you  can  have  people 
working  for  you,  but  the  policy  authority  has  to  be  based  in  the 
constitutional 

Mr.  Yoo.  That  is  right.  Congress  can  also,  in  passing  a  statute, 
vest  the  appointment  in  the  head  of  a  department,  for  example,  or 
the  President  alone  or  the  courts  of  law.  But,  nonetheless,  there  is 
always  a  clear  chain  of  accountability  to  someone  who  is  a  member 
of  the  United  States  and  is  elected  by  the  people  and  elected  by  the 
Nation.  The  mechanism  that  is  created  here  avoids  all  those 
checks. 

For  example,  if  you  or  I  have  a  problem  with  the  way  searches 
are  being  conducted  in  Arizona  or  in  Colorado,  you  can  vote  out  the 
district  attorney.  You  can  express  your  discontent  in  any  number 
of  ways  through  the  democratic  process.  Suppose  in  this  case, 
though,  you  have  a  situation  where  international  inspectors  under 
the  treaty  are  going  around  leaking  trade  secrets,  abusing  the 
rights  of  Americans  in  conducting  their  searches.  You  have  no  re- 
lief through  the  democratic  process  because  these  people  are  not  ac- 
countable to  the  Federal  Government. 

Senator  Kyl.  Mr.  Chairman,  thank  you.  I  know  you  have  two 
other  panels  in  45  minutes,  and  so  I  will  not  take  any  more  time. 
I  want  to  again  thank  all  of  the  members  of  the  panel  for  their 
presentations.  I  think  there  are  serious  issues  here.  I  think  they 
have  been  addressed  seriously  and  I  think  we  will  look  forward  to 
more  visits  with  the  members  of  this  panel. 

Whatever  the  outcome  of  the  vote  on  the  treaty,  I  suspect  we  will 
continue  to  deal  with  the  issue  because  it  is  one  we  must  deal  with, 
and  in  that  context  we  are  going  to  have  to  deal  with  constitutional 
protections.  So  I  am  sure  that  we  will  have  occasion  to  visit  more 
about  the  weighty  issues  that  have  been  discussed  here  this  morn- 
ing. Thank  you. 

Senator  BROWN.  Thank  you.  I  want  to  thank  the  painel.  It  has 
been  absolutely  superb.  You  have  been  very  well  prepared  and 
have  had  very  thoughtful,  helpful  suggestions  and  we  appreciate  it 
very  much. 

Mr.  Yoo.  Thank  you,  Mr.  Chairman. 

Mr.  Kellman.  Thank  you. 

Senator  Brown.  We  are  fortunate  to  have  a  very  patient  Assist- 
ant Secretary  of  the  Army  for  Research,  Development  and  Acquisi- 
tion. I  suspect  he  comes  by  this  trait  through  the  discipline  of  his 
job.  It  is  a  job  reserved  only  for  masochists.  Gilbert  Decker  is  kind 
enough  to  join  us. 

Secretary  Decker,  won't  you  be  seated?  We  have  your  statement 
that  has  been  forwarded  to  the  committee,  I  believe. 

Mr.  Decker.  We  did  send  it  over,  sir,  and  I  would  like  to  enter 
that  for  the  record. 

Senator  BROWN.  We  will  enter  the  entire  statement  in  the  record, 
and  please  go  ahead. 

Senator  Kyl.  Excuse  me,  Mr.  Chairman.  I  had  four  letters  that 
I  wanted  to  be  sure  would  be  added  to  the  record — Chairman 
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Hyde's  letter,  Judge  Bork's  letter,  and  the  two  letters  from  compa- 
nies. 

Senator  Brown.  Without  objection,  all  of  those  will  be  entered 
into  the  record. 

Mr.  Secretary,  won't  you  go  ahead? 

STATEMENT  OF  GILBERT  F.  DECKER,  ASSISTANT  SECRETARY 
OF  THE  ARMY  FOR  RESEARCH,  DEVELOPMENT  AND  ACQUI- 
SITION, DEPARTMENT  OF  DEFENSE,  WASHINGTON,  DC;  AC- 
COMPANIED BY  ROBERT  D.  ORTON,  PROGRAM  MANAGER 
FOR  CHEMICAL  DEMILITARIZATION,  DEPARTMENT  OF  DE- 
FENSE, WASHINGTON,  DC 

Mr.  Decker.  Thank  you,  sir.  Mr.  Chairman,  Senator  Kyi,  other 
members  of  the  committee  and  staff,  it  really  is  an  opportunity  and 
a  pleasure  and  quite  interesting  to  appear  before  this  committee  for 
the  first  time  and  discuss  the  U.S.  chemical  demilitarization  pro- 
gram, for  which  the  Army  is  the  executive  agent.  As  the  Assistant 
Secretary  of  the  Army  for  Research,  Development  and  Acquisition, 
and  the  Army's  acquisition  executive,  I  have  the  responsibility  for 
the  overall  management  and  execution  of  this  important  national 
program. 

With  me  today  is  Maj.  Gen.  Robert  Orton,  who  I  would  appre- 
ciate joining  me  for  the  question  and  answer  period.  He  is  the  pro- 
gram manager  for  chemical  demilitarization,  and  reports  to  me. 

Within  the  chemical  demilitarization  program,  we  actually  have 
two  major  programs,  the  Chemical  Stockpile  Disposal  Program  and 
the  Chemical  Non-Stockpile  Material  Program.  Both  programs 
would  fall  under  the  provisions  of  the  Chemical  Weapons  Conven- 
tion, if  and  when  ratified.  General  Orton  also  manages  the  Army 
support  to  the  Cooperative  Threat  Reduction  Program,  which  is  a 
key  element  of  the  U.S.  counter-proliferation  initiatives,  in  which 
he  supports  the  Department  of  Defense  in  providing  technical  as- 
sistance to  other  nations  in  their  programs  to  eliminate  chemical 
weapons. 

Public  Law  99-145  of  the  Department  of  Defense  Authorization 
Act  in  fiscal  year  1986  and  subsequent  amendments  to  that  di- 
rected the  destruction  of  the  U.S.  stockpile  of  lethal  chemical 
agents  and  munitions  by  December  31,  2004.  It  further  stated  the 
processes  used  would  provide  maximum  protection — literal  words, 
"maximum  protection" — to  the  environment,  to  the  general  public, 
and  to  the  chemical  demilitarization  work  force.  That  same  public 
law  also  mandated  that  the  Army  would  be  the  executive  agent  for 
the  program. 

I  will  refer  you  now  quickly  to  chart  1.  I  am  sure  you  know  this 
already.  This  is  our  stockpile  location  chart.  The  chemical  stockpile 
is  located  at  8  sites  within  the  continental  United  States,  and  you 
see  them  culled  out  there  in  blue,  and  at  one  site  at  Johnson  Atoll 
in  the  Pacific  Ocean,  which  is  about  800  miles  west  of  Kauai,  HL 

The  stockpile  is  configured  in  a  variety  of  munitions,  with  each 
of  the  locations  being  unique  as  to  the  type  of  agent  and  munitions 
stored  at  that  site.  A  few  months  ago,  the  exact  content  of  each  site 
was  declassified  and  made  public  knowledge. 

The  chemical  stockpile  is  deteriorating  as  it  gets  older.  The  Na- 
tional Research  Council,  which  is  the  executive  arm  of  the  National 
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Academy  of  Sciences,  in  a  1994  report  entitled  "Recommendations 
for  the  Disposal  of  Chemical  Agents  and  Munitions,"  stated  that 
continued  storage  of  the  chemical  stockpile  and  delays  to  the  dis- 
posal program  pose  a  far  greater  risk  than  proceeding  with  the  pro- 
gram which  uses  our  current  baseline  technology.  Our  own  risk 
analyses,  which  are  unique  to  each  site  and  which  have  used  the 
most  up-to-date  risk  analysis  models  and  technology,  show  that 
continue  storage  poses  risks  hundreds  of  times  greater  than  con- 
tinuing with  the  destruction. 

This  is  a  symbolic  risk  chart,  but  it  is  the  shape  of  the  curves 
that  come  out  of  our  risk  analyses  for  each  site.  What  it  shows  is 
that,  with  time,  the  continued  storage  risk  grows  and,  with  time, 
if  we  continue  the  on-site  disposal,  risk  diminishes  until  it  finally 
reaches  zero  when  you  have  completely  destroyed  100  percent  of 
the  weapons  at  a  given  site. 

I  really  am  pleased  to  report  to  you  that  we  have  started  down 
the  curve  reducing  overall  risk.  Our  first  prototype  facility,  which 
is  really  a  production  facility,  serial  No.  1,  the  Johnson  Atoll  chemi- 
cal agent  disposal  system,  often  called  JACADS,  has  been  operat- 
ing in  test  mode  since  1990,  and  since  late  1993  operating  in  a  pro- 
duction mode,  or  destruction  mode,  if  you  will,  meeting  all  environ- 
mental and  health  guidelines  set  by  a  variety  of  oversight  agencies 
that  are  independent  of  the  Army.  Among  them  are  certainly  EPA 
and  the  Wildlife  Service  that  I  will  comment  on  later.  Thus  far,  we 
have  destroyed  in  excess  of  2.25  million  pounds  of  agents.  That  is 
about  60  percent  of  the  total  agent  content  stored  at  Johnson  Atoll. 

A  second  and  tremendously  significant  milestone  was  recently 
achieved  with  the  startup  of  agent  operations  at  the  first  continen- 
tal U.S.  chemical  disposal  facility  located  at  the  Tooele  Army 
Depot,  UT,  that  began  operations  on  August  22,  1996.  Our  con- 
cerns toward  providing  maximum  protection  to  the  public  and  the 
environment  while  safely  disposing  of  these  munitions  are  reflected 
in  the  design,  construction,  and  professional  work  force  operating 
this  state-of-the-art  facility.  For  a  facility  of  its  kind,  it  is  unques- 
tionably the  best  and  safest  in  the  world. 

To  date,  reverse  assembly — that  is,  taking  weapons  where  explo- 
sives, energetics,  bursters,  chemical  agent  are  all  tied  together  in 
the  munitions  and  decomposing  it  into  its  component  parts;  that  is 
what  we  call  reverse  assembly — and  then  incinerating  into  the  ap- 
propriate incinerator  the  components  that  we  have  decomposed  is 
the  only  demonstrated  process  that  safely  disposes  of  the  fully 
uploaded  chemical  munitions  agent,  explosives,  metal  parts,  and 
associated  dunnage  and  packing. 

The  conclusions  of  the  National  Research  Council's  evaluations  in 
a  study  they  did  in  1984  and  the  one  I  alluded  to  recently  com- 
pleted in  1994  are  as  of  today  the  only — the  baseline  incineration 
technology  is  the  only  proven  safe  and  effective  process. 

Now,  in  parallel  with  that  baseline,  the  Army  is  continuing  to 
look  for  safe,  more  cost-effective  alternative  technologies  for  use  in 
destroying  the  chemical  weapons  stockpile.  Laboratory  and  bench- 
scale  efforts  are  being  conducted  today  on  five  alternative  tech- 
nologies applicable  to  the  two  bulk-only  sites  where  we  have  no  ex- 
plosive and  only  bulk  storage. 
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The  National  Research  Council  is  performing  an  evaluation  of 
these  five  technologies  and  they  are  about  done,  we  understand, 
and  their  report  is  due  to  us  in  a  matter  of  2  or  3  weeks.  If  their 
report  is  promising  and  indicates  a  high-promising  alternative  for 
use  at  the  bulk-only  sites,  we  will  develop  the  pilot  program  sched- 
ule and  a  program  completion  date  for  those  two  sites  once  we  have 
identified  that  technology. 

Mr.  Chairman  and  members,  since  the  public  law  which  ex- 
tended the  mandated  disposal  completion  date  to  December  31, 
2004,  the  program  has  experienced  program  delays  and  cost  growth 
resulting  from  technology  challenges,  congressional  direction,  and 
most  significantly  from  new  or  ever-changing  environmental  regu- 
lations which  cause  substantial  delays  in  receiving  the  necessary 
permits  to  start  construction  and  operations  at  the  facilities. 

The  current  life  cycle  cost  estimate  for  the  chemical  stockpile  dis- 
posal program  is  approximately  $12.4  billion,  including  sunk  costs 
to  date.  We  have  shared  many  Members  of  Congress'  concern  re- 
garding the  increased  costs  to  demilitarize  the  U.S.  chemical  weap- 
ons stockpile.  Toward  this  end,  we  are  implementing  several  cost 
reduction  initiatives  and  studies,  pursuant  to  some  1996  legisla- 
tion, and  we  are  continuing  to  assess  other  initiatives  to  attempt 
to  reduce  the  overall  costs  of  the  program.  However — and  I  sin- 
cerely mean  this — each  of  these  initiatives  must  unto  itself  meet 
the  mandate  of  maximum  public  safety.  If  not,  they  flunk  the  test. 

In  closing,  Mr.  Chairman  and  members  of  the  committee,  I  would 
like  to  assure  you  that  the  Army  as  an  organization  and  I  as  a  re- 
sponsible official  are  absolutely  committed  in  seeing  that  this  criti- 
cal national  mission  is  accomplished.  Our  foremost  priority  in  this 
program  is  safety.  We  will  sacrifice  schedule  for  safety.  We  appre- 
ciate your  support  and  look  forward  to  working  with  you  and  mem- 
bers of  this  subcommittee  as  we  safely  carry  out  this  most  impor- 
tant national  priority  mission. 

With  that,  I  will  be  happy  to  answer  your  questions  and  with 
your  permission,  I  would  like  to  have  General  Orton  join  me  at  the 
table. 

Senator  Brown.  Surely.  General,  please  come  forward. 

Mr.  Secretary,  thank  you  for  coming  today,  and  you  are  very  pa- 
tient. We  appreciate  your  forbearance  with  that.  If  I  understand 
the  dilemma  you  find  yourself  in,  you  have  chemical  weapons  that 
are  deteriorating  that  pose  a  greater  and  greater  risk  simply  be- 
cause of  that  deterioration.  But  you  also  find  yourself  stymied  from 
proceeding  with  their  disposal  through  a  variety  of  reasons,  one  of 
which,  at  least  in  Colorado  that  I  am  aware  of,  is  the  inability  to 
get  a  permit  from  the  Colorado  Department  of  Public  Health. 

You  are  in  a  catch-22,  I  think  it  is  fair  to  say.  You  may  want  to 
correct  me  in  posing  that  catch-22,  but  what  I,  at  least,  as  an  indi- 
vidual have  hoped  is  that  you  would  get  an  analysis  done  of  wheth- 
er or  not  there  are  other  alternatives  other  than,  as  you  call  it,  the 
only  proven  system,  the  baseline  incineration  process.  Are  we  going 
to  get  a  reasonable  examination  of  other  alternatives  other  than 
the  baseline  incineration  process? 

Mr.  Decker.  I  believe  we  will,  sir.  As  I  pointed  out  in  my  open- 
ing remarks,  we  have  a  program  right  now,  and  admittedly  it  is  ad- 
dressed at  the  bulk-storage-only  sites.  There  are  only  two  sites  out 
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of  the  eight,  or  the  nine,  total,  that  have  bulk  agent  and  no  weap- 
ons. 

Senator  Brown.  And  those  two  sites  are? 

Mr.  Decker.  One  is  up  at  Aberdeen,  MD,  at  the  Edgewood  Arse- 
nal, and  the  other  is  at  Newport,  IN,  at  one  of  our  facilities  there. 
The  one  at  Aberdeen  is  1-ton  containers  with  mustard,  blister-type 
agents,  and  the  one  at  Newport  is  1-ton  containers  with  nerve-type 
agents.  We  tackled  over  the  last  couple  of  years,  pursuant  to  that 
1994  National  Research  Council  report — and  that  is  what  they  rec- 
ommended that  we  look  hard  at  alternative  technologies  for  the 
bulk  sites  because  it  is  a  simpler  configuration.  You  have  got  metal 
and  you  have  got  agent  and  you  don't  have  the  other  things. 

We  brought  in  three — it  is  a  complicated  process.  Let  me  get  to 
the  punch  line.  We  brought  in  three  technologies  that  we  surveyed 
out  of  industry  and  two  that  are  specific  technologies  that  the  Na- 
tional Research  Council  recommended  that  we  did  in-house  re- 
search on.  As  we  got  far  enough  along  to  understand  these  a  little 
better  analytically,  we  asked  the  National  Research  Council,  the 
National  Academy  of  Sciences  panel,  if  they  would  examine  those 
and  do  a  thorough  scrub-down  and  analysis  of  those  and  what  they 
thought  their  applicability  and  likelihood  of  success  would  be  in  the 
bulk-agent  sites.  That  is  the  report  that  is  pending.  It  is  a  little  bit 
late.  They  do  a  very  thorough,  hard  scrub  and  everything,  and  they 
don't  release  results  out  of  the  National  Academy.  That  report  is 
due  to  us  in  a  matter  of  just  a  few  weeks. 

I  am  hopeful — I  really  don't  know  the  results  of  their  scrub — that 
out  of  the  five  alternatives  they  have  scrubbed  down  for  us,  one  of 
them  really  will  show  some  promise,  in  which  case  we  will  begin 
to  lay  out  the  plans  to  do  the  piloting  and  testing  of  that. 

Senator  BROWN.  But  that  will  relate  only  to  bulk  sites? 

Mr.  Decker.  It  will  relate  only  to  the  agent  and  the  metal  parts 
at  bulk  sites.  That  is  correct,  sir. 

Senator  Brown.  Is  there  anything  in  the  process  for  the  other 
sites? 

Mr.  Decker.  There  isn't  at  this  moment.  There  is  some  pending 
legislation  in  the  1997  authorization  conference  bill  and  the  appro- 
priators  haven't  met  yet.  There  are  some  substantial  differences  in 
the  two  tentative  versions  that  would  require  us  to  look  at  an  alter- 
native technologies  program. 

Senator  Brown.  Without  specific  legislation,  will  you  look  at  al- 
ternatives yourself? 

Mr.  Decker.  Yes,  I  think  we  would  certainly  do  that,  and  we 
would  support  doing  that.  It  will  require  additional  funding  that 
will  be  taJcen  care  of.  I  think  the  only — I  don't  want  to  call  it  reti- 
cence— the  only  context  that  I  think  we  need  to  understand  is  that 
we  have  got  about  15  years'  experience  in  researching,  and  we 
looked  at  alternative — I  didn't  personally,  but  the  system  did  15 
years  ago,  and  evolved,  with  outside  support,  the  system  design  we 
have  now.  It  is  incredibly  well-characterized.  It  is  understood  to  the 
nth  degree. 

The  safety  containment,  the  total  system,  has  taken  really  that 
long  to  get  to  a  point  where  we  really  understand  it  to  the  nth.  de- 
gree. And  we  are  not  venture  capitalists  in  this  business;  we  don't 
want  any  risk.  So  we  anticipate  whatever  might  come  out,  and  you 
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don't  know  until  you  have  tried  it.  I  admit  that.  Any  process,  even 
if  it  appears  that  it  is  a  nonincineration,  nonoxidation  combustion 
process — and  that  is  the  definition  of  an  alternative  technology — 
would  probably  take  some  fraction,  if  not  a  significant  length  of 
time,  to  reach  the  point  where  it  is  fully  demonstrated  to  be  per- 
mitted and  put  into  operation.  So,  that  puts  us  in  a  dilemma  of  a 
long  time  downstream.  That  is  the  catch-22. 

Senator  BROWN.  I  appreciate  the  dilemma  you  are  in.  At  the 
same  time,  you  can,  I  think,  appreciate  the  feeling  that  we  are 
talking  about  building  these  sites  all  over  the  country  for  inciner- 
ation when  you  may  well  be  able  to  save  $5,  $6,  $7,  $8  billion  by 
simply  transporting  inert  material,  making  the  weapons  inert  and 
transporting  that  material  to  one  central  incinerator.  Until  that  is 
at  least  examined,  it  is  tough  to  ignore. 

Mr.  Decker.  In  the  1996  authorization  bill — let  me  back  ofi'just 
a  moment,  if  I  may.  In  the  prior  legislation  that  had  been  amended 
over  several  years  of  bills  that  I  alluded  to  up  until  1996,  a  provi- 
sion had  been 

Senator  BROWN.  It  prohibited  you  from  looking  at  those  things. 

Mr.  Decker.  Pardon  me? 

Senator  Brown.  You  were  prohibited  in  the  past  from  look- 
ing  

Mr.  Decker.  We  obviously  were  prohibited  from  transporting  it, 
but  we  were  prohibited  from  spending  money  to  design  how  to 
transport  it,  and  so  we  didn't,  other  than  sit  around  and  scratch 
our  heads.  I  am  not  even  sure  if  that  was  legal,  but  we  certainly 
spent  no  money  doing  it. 

In  the  1996  authorization  bill  that  I  alluded  to,  it  directed — and 
I  am  paraphrasing;  I  don't  have  the  exact  language — that  we  must 
examine  safe,  maximum-protection,  cost-reduction  alternatives,  to 
include  the  possibility  of  forms  of  transportation,  and  we  are  in- 
deed doing  that  as  we  speak.  The  conditions  and  the  rules  under 
which  we  would  have  to  transport,  because  of  today's  public  safety 
maxims,  are  substantially  stronger  by  orders  of  magnitude  that  we 
have  to  comply  with  than  they  were  a  number  of  years  ago  when 
we  brought  the  weapons  out  of  Germany  to  Johnson  Atoll.  Inciden- 
tally, that  was  a  totally  successful  operation,  nobody  damaged, 
nothing  lost. 

But  the  real  dilemma  there — and  I  am  not  opposed  to  doing 
that — is  designing  the  system  and  getting  the  permitting  and  the 
CSEPP  protection -type  program  in  all  the  States  it  has  to  go 
through,  and  then  you  have  got  to  find  somebody  that  will  take  it. 
I  have  visited  all  but  two  of  the  States,  and  I  am  visiting  the  rest 
of  them.  I  have  met  in  most  cases  with  the  State  Grovernors  and 
certainly  with  the  citizens  advisory  committees.  So  has  General 
Orton,  and  we  felt  like  we  needed  public  outreach,  and  whatever 
we  do  and  whatever  the  mood  of  the  local  authorities  is  on  the 
process  we  should  use  to  destroy  their  chemical  weapons  locally — 
I  don't  have  a  hearing  problem  and  those  people  have  said,  we  will 
help  you,  but  don't  you  bring  one  more  pound  of  this  stuff  to  our 
State.  So  I  don't  know  where  you  would  transport  it  to,  sir,  and 
that  is  the  practical  dilemma. 

Senator  BROWN.  Senator  Kyi. 
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Senator  Kyl.  Thank  you,  Mr.  Chairman.  I,  too,  thank  the  wit- 
nesses. Mr.  Secretary  and  General,  you  have  not  only  been  patient 
this  morning,  but  also  through  the  process  of  trying  to  resolve  a 
very  difficult  problem.  I  think  the  main  thing  I  want  to  do  is  ex- 
press to  you  our  support  for  that.  There  isn't  anybody  here  who 
wants  to  retain  these  chemicals.  My  opposition  to  this  treaty  has 
nothing  to  do  with  their  possession  or  manufacture  or  use  by  the 
United  States.  I  don't  think  we  should  have  them.  We  have  already 
foresworn  their  use  and  we  ought  to  get  rid  of  them,  so  that  is  not 
the  point. 

Let  me  just  ask  you  one  question.  Assume  for  a  moment  that  this 
treaty  is  not  ratified.  Is  the  Army's  plan  still  to  get  rid  of  all  the 
unitary  weapons  by  the  year  2002? 

Mr.  Decker.  Excuse  me;  2004,  sir. 

Senator  Kyl.  2004.  I  am  sorry. 

Mr.  Decker.  I  don't  mean  to  correct  you. 

Senator  Kyl.  No,  no.  That  is  right,  by  the  year  2004. 

Mr.  Decker.  It  is  certainly  our  plan,  for  two  reasons.  One,  it  is 
the  current  law.  Laws  can  change  and  that  is  up  to  you  gentlemen 
to  decide,  but  we  certainly  would  do  that.  But,  as  I  said,  I  mean 
we  are  serioug.  That  same  law  says  maximum  public  protection, 
and  defines  that  as  environment,  people,  and  surroundings. 

I  believe  in  some  way,  given  that  those  two  are  in  conflict,  we 
are  going  to  go  with  the  safety.  In  fact,  because  the  State  regu- 
latory processes  vary  in  intensity  to  get  permitted  and  permitting 
is  done  at  the  State  level — we  have  to  comply  with  the  Federal 
rules,  such  as  the  EPA  and  RCRA  laws.  Once  those  are  complied 
with  in  our  designs,  that  is  the  beginning  of  the  State  permitting 
process,  9.nd  the  States  have  different  views  in  permitting  and  it 
appears  already  that  in  order  to  comply,  using  baseline  technology 
and  to  get  where  we  will  be,  we  are  going  to  see  at  least  a  6-month 
delay  in  finishing  up  the  last  site.  So,  de  facto,  to  meet  those  re- 
quirements, which  are  safety  and  public  interest-driven,  we  are 
probably  not  going  to  make  the  schedule  as  it  is. 

Senator  Kyl.  You  may  not  quite  make  the  schedule,  but  the  deci- 
sion to  proceed  with  the  destruction  is  based  on  existing  law. 

Mr.  Decker.  Well,  that  is  one.  The  other — and  I  truly,  sincerely 
believe  this  because  I  have  looked  at  our  risk  analyses  at  each  site 
and  those  curves  I  showed  you.  If  you  look  out  over  extended  peri- 
ods of  time,  for  a  number  of  reasons,  there  is  going  to  be  an  inci- 
dent some  day  at  storage.  It  is  really  going  to  happen.  It  is  going 
to  happen  today  and  I  am  not  saying,  oh,  my  God,  the  sky  is  fall- 
ing. 

The  definition  of  risk  is  what  is  the  probability  over  "n"  years — 
and  "n"  can  be  10,  20,  15  if  you  don't  do  something — that  at  least 
one  site  will  have  a  significant  storage  incident.  That  is  a  high 
probability. 

Senator  Kyl.  Which  is  why  we  have  got  to  get  this  done. 

Mr.  Decker.  We  need  to  get  it  done  because  you  go  to  zero  when 
you  destroy  the  last  weapon. 

Senator  Kyl.  In  terms  of  risk? 

Mr.  Decker.  In  terms  of  risk. 
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Senator  Kyl.  My  only  point  is  that  it  is  not  the  treaty  that  is 
driving  this.  If  we  did  ratify  the  treaty  or  if  we  didn't  ratify  the 
treaty,  you  are  still  going  to  go  ahead. 

Mr.  Decker.  We  are  going  to  do  our  very  best  until  we  have 
other  direction. 

Senator  Kyl.  Exactly.  Thank  you. 

Senator  Brown.  Thank  you,  Mr.  Secretary.  You  have  our  deepest 
S3anpathy  in  the  job  that  you  have  ahead.  We  will  be  interested  to 
see  how  you  comply  with  conflicting  laws. 

Mr.  Decker.  It  is  a  real  challenge. 

Senator  Brown.  It  is  what  you  get  the  big  bucks  for.  Thank  you. 
No  further  questions. 

Mr.  Decker.  Thank  you  very  much,  sir.  It  was  an  interesting 
session  this  morning.  You  have  a  bigger  dilemma  than  we  do,  I 
think. 

[The  prepared  statement  of  Mr.  Decker  follows:] 
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Prepared  Statement  of  Gilbert  F.  Decker 

Mr.  Chairman  and  Members  of  this  Subcommittee,  it  is  indeed 
my  pleasure  to  appear  before  you  for  the  first  time  to  discuss 
the  United  States'  Chemical  Demilitarization  Program,  for  which 
the  Army  is  the  Executive  Agent.   The  objective  of  this  program 
is  to  destroy  the  U.S.  inventory  of  lethal  chemical  agents, 
munitions,  and  related  non-stockpile  chemical  materiel,  and  to 
provide  for  emergency  response  capabilities  to  ensure  the  safety 
of  the  local  communities  surrounding  the  chemical  weapons  storage 
sites.   The  Chemical  Demilitarization  Program  supports 
international  initiatives  to  rid  the  world  of  chemical  weapons. 
The  Chemical  Demilitarization  Program  is  designated  as  a  Major 
Defense  Acquisition  Program.   As  the  Assistant  Secretary  of  the 
Army  (Research,  Development  and  Acquisition) ,  I  have 
responsibility  for  overall  management  and  execution  of  this  most 
important,  national  program. 

With  me  today  is  Major  General  Robert  D.  Orton,  who  is  the 
Program  Manager  for  Chemical  Demilitarization.   General  Orton 
executes  two  major  programs,  the  Chemical  Stockpile  Disposal 
Project,  and  the  Non-Stockpile  Chemical  Materiel  Project,  whose 
destruction  and  disposal  completion  dates  would  fall  under  the 
provisions  of'  the  Chemical  Weapons  Convention,  if  and  when 
ratified.   General  Orton  also  manages  the  Alternative 
Technologies  and  Approaches  Project,  the  Chemical  Stockpile 
Emergency  Preparedness  Project,  and  the  Army's  support  to  the 
Cooperative  Threat  Reduction  Project. 

Public  Law  99-145  of  the  Department  of  Defense  Authorization 
Act  for  Fiscal  Year  1986  and  subsequent  amendments  directed  that 
the  management  organization  for  this  mission  be  within  the 
Department  of  the  Army.   Public  Law  99-145  also  directed  the 
destruction  of  the  United  States'  stockpile  of  lethal  chemical 
agents  and  munitions  by  December  31,  2004,  while  providing 
maximum  protection  to  the  environment,  the  general  public,  and 
the  chemical  demilitarization  workforce. 

Although  the  need  to  obtain  timely  environmental 
documentation  from  the  various  state  permitting  agencies 
introduces  an  element  of  risk  to  the  program  completion  deadline, 
let  me  assure  you  that  the  Army  and  I,  as  the  Army  Acquisition 
Executive,  view  the  demilitarization  of  the  U.S.  lethal  chemical 
weapons  as  a  critical  mission  that  must  be  accomplished  without 
delay.   It  is  a  national  mission  that  warrants  the  highest 
priority  and  the  collective  efforts  of  all  concerned  to  get  the 
job  done. 
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RELATIONSHIPS 

The  responsibility  for  oversight  of  this  program  rests 
within  the  Department  of  Defense  (DoD) ,  with  the  Army  as  the 
Executive  Agent  for  the  program's  implementation.   We  are 
collectively  committed  to  ensure  the  safety,  security, 
environmental  compliance,  cost  effectiveness,  and  timely 
completion  of  the  destruction  effort.   In  recognition  of  the 
importance  and  complexity  of  the  program,  the  DoD  designated  the 
Chemical  Demilitarization  Program  as  a  Major  Defense  Acquisition 
Program  (MDAP)  on  December  26,  1994.   Management  responsibilities 
reside  with  the  Assistant  Secretary  of  the  Army  (Research, 
Development  and  Acquisition),  which  is  my  office.   The  Program 
Manager  for  Chemical  Demilitarization  (PMCD)  was  established  on 
March  28,  1995.   This  office  is  responsible  for  the  following 
projects : 

*  chemical  stockpile  disposal 

*  alternative  technologies  and  approaches 

*  chemical  stockpile  emergency  preparedness 

*  non-stockpile  chemical  materiel 

*  Army's  support  to  the  cooperative  threat  reduction 

MAJOR  DEFENSE  ACQUISITION  PROGRAM  (MDAP) 

As  a  Major  Defense  Acquisition  Program,  the  Chemical 
Demilitarization  Program  is  subject  to  the  same  management 
scrutiny  reserved  for  the  DoD's  most  complex  acquisition 
programs .   This  allows  DoD  senior  level  managers  to  address 
"head-on"  the  issues  of  cost  and  schedule  while  maintaining  a 
safe  and  environmentally  sound  program.   Under  the  MDAP 
designation,  the  Office  of  the  Secretary  of  Defense  provides 
comprehensive  oversight  to  the  program  through  a  Defense 
Acquisition  Board  (DAB)  process.   The  entire  program  is  routinely 
scrutinized  for  progress,  cost  effectiveness,  technological 
improvement,  and  management  controls.   As  a  management  tool. 
Integrated  Product  Teams  (IPTs)  have  been  established  to  address 
various  issues,  such  as,  environmental  issues,  emergency 
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preparedness  planning,  acquisition  strategy,  external  affairs, 
and  cost  reduction  measures. 


OVERVIEW 

The  chemical  stockpile  is  located  at  eight  sites  within  the 
continental  U.S.  and  at  the  Johnston  Atoll  in  the  Pacific  Ocean. 
The  stockpile  consists  of  a  variety  of  munitions  with  each  of  the 
locations  being  unique  as  to  the  type  of  agent  and  munitions 
stored  at  that  site.   The  chemical  stockpile  is  deteriorating  as 
it  gets  older.   This  coupled  with  site-specific  low  probability, 
high  consequence  events  (such  as  earthquakes  and  airplane 
crashes)  represent  an  ever  increasing  safety  threat  to  the 
environment  and  the  communities  surrounding  the  stockpile 
locations.   The  National  Research  Council's  1994  Report, 
"Recommendations  for  the  Disposal  of  Chemical  Agents  and 
Munitions",  stated  that  continued  storage  of  the  chemical 
stockpile  and  delays  to  the  disposal  program  pose  greater  risks 
than  proceeding  with  the  program,  using  the  baseline  incineration 
process  for  destruction. 

The  risk  choice  we  face  as  a  nation  is  whether  to  continue 
to  store  the  chemical  stockpile  or  proceed  with  destruction.   I 
am  happy  to  report  to  you  that  we  have  started  down  the  curve  to 
reducing  risk  to  the  nation  by  continuing  the  safe  destruction  at 
Johnston  Atoll  and  commencing  destruction  operations  at  Tooele, 
Utah. 


ACCOMPLISHMENTS 

The  Chemical  Demilitarization  Program  has  evolved  over 
several  years,  and  we  have  benefited  from  the  many  lessons 
learned  during  the  process.   I  will  provide  you  an  update  on  the 
status  of  the  project,  specifically  the  Chemical  Stockpile 
Disposal,  Non-Stockpile  Chemical  Materiel,  Alternative 
Technologies  and  Approaches,  Chemical  Stockpile  Emergency 
Preparedness,  and  Cooperative  Threat  Reduction  areas. 

Chemical  Stockpile  Disposal  Program 

The  first  prototype  fully  integrated  disposal  plant,  the 
Johnson  Atoll  Chemical  Disposal  System  (JACADS)  on  Johnston 
Atoll,  has  demonstrated  full  scale  disposal  operations  in 
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compliance  with  safety  and  environmental  requirements  for  over 
six  years.   Start  up  of  this  prototype  facility  included 
extensive  operational  verification  testing  conducted  under 
rigorous,  independent  evaluation.  The  JACADS  has  successfully 
destroyed  over  50%  of  on-site  agent  (2  million  +  pounds) .   All 
M55  (nerve  agent)  rockets,  all  MC-1  (Air  Force)  and  all  MK-94 
(Navy)  chemical  bombs  have  been  destroyed.   The  campaign  to 
destroy  the  155mm  nerve  agent  artillery  projectiles  commenced  in 
May  1996.   JACADS  is  scheduled  to  complete  destruction  of  all 
chemical  weapons  stockpiled  on  the  Island  in  FY  2000.   We  have 
learned  a  great  deal  from  the  operation  of  this  pioneering 
disposal  plant  that  is  applicable  to  enhance  environmental 
compliance,  safety,  and  operational  efficiency  at  future 
destruction  plants  in  the  United  States. 

Construction  of  the  first  disposal  facility  in  the 
Continental  United  States,  the  Tooele  Chemical  Agent  Disposal 
Facility  (TOCDF)  at  Tooele,  Utah,  was  completed  July  in  1993. 
Agent  destruction  operations  started  this  past  August.   The 
start-up  of  operations  commenced  only  after  a  lengthy  period  of 
pre-operational  equipment  and  systems  testing  which  proved  that 
the  facility  was  ready  and  the  workforce  fully  trained. 
Initially,  the  plant  will  ramp-up  slowly  to  ensure  proper 
functioning  of  all  safety  and  environmental  interlocks  and 
demonstrate  compliance  with  all  applicable  environmental  permit 
regulations.   GB-filled  M55  rockets  are  the  first  destruction 
campaign.   This  munition  poses  the  greatest  storage  risk.   GB 
agent  trial  burns  are  scheduled  to  be  conducted  late  in  the  first 
quarter  fiscal  year  1997. 

A  contract  for  construction  and  operation  of  the  Anniston 
Chemical  Agent  Disposal  Facility  (ANCDF)  was  awarded  in  February 
1996  to  the  Westinghouse  Electric  Corporation,  with  a  "limited- 
notice-to-proceed"   provision.  This  provision  allows  the 
contractor  to  perform  necessary  pre-construction  activities. 
Construction  activities  will  not  commence  until  State  issuance  of 
the  necessary  environmental  permits,  which  are  expected  in  the 
first  quarter  of  fiscal  year  1997.   The  Army  is  conducting 
activities  to  separate  the  propellant  from  4.2  inch  mortars  and 
105mm  cartridges  in  preparation  for  their  future  demilitarization 


Acquisition  activities  for  the  Umatilla  Chemical  Agent 
Disposal  Facility  (UMCDF)  are  ongoing.   It  is  anticipated  that 
award  of  the  Systems  Contract  will  take  place 'during  2Q  FY97. 
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Environmental  documentation  is  undergoing  public  review  which 
will  end  November  15,  1996.   This  review  period  was  extended 
(five  months)  by  the  Governor  of  Oregon  to  allow  for 
consideration  of  the  National  Research  Council's  and  Army's 
recommendations  on  Alternative  Technologies. 

Award  of  the  Systems  Contract  for  Pine  Bluff  Chemical  Agent 
Disposal  Facility  (PBCDF)  is  anticipated  to  take  place  in  IQ  FY97 
with  a  limited  notice  to  proceed  for  a  period  of  155  days. 
Construction  is  scheduled  to  begin  3Q  FY97,  however  construction 
activities  will  not  start  until  appropriate  environmental 
documentation  has  been  issued  by  the  State. 

Construction  of  the  Pueblo  Chemical  Agent  Disposal  Facility 
(PUCDF)  has  been  delayed  until  3Q  FY98  as  a  result  of 
environmental  permitting  delays  and  State  regulatory 
requirements.   The  Systems  Contract  solicitation  has  been 
canceled  with  the  intent  to  reissue  it  approximately  14  months 
prior  to  contract  award.   Construction  activities  are  projected 
to  begin  3Q  FY98 . 

There  will  be  a  one  year  delay  in  the  Blue  Grass  Chemical 
Agent  Disposal  Facility  (BGCDF)  schedule  due  to  the  State  of 
Kentucky  legislation  and  the  resulting  Kentucky  environmental 
permitting  requirements.   Contract  award  is  expected  to  occur  2Q 
FY9  9. 

The  Aberdeen  Chemical  Agent  Disposal  Facility  (ABCDF)  and 
Newport  Chemical  Agent  Disposal  Facility  (NECDF)  sites  are  bulk- 
only  sites.   Both  baseline  and  alternative  technology  Resource 
Conservation  and  Recovery  Act  (RCRA) /  Air  permit  applications  are 
currently  being  developed.   Contract  award  for  the  two  facilities 
is  anticipated  2Q  FY99  and  2Q  FYOO,  respectively. 

Alternative  Technologies  and  Approaches 

To  date,  reverse  assembly  followed  by  incineration 
(baseline)  is  the  only  demonstrated  process  that  safely  disposes 
of  the  fully  uploaded  chemical  munitions  --agent,  explosives, 
metal  parts,  and  associated  dunnage.   The  conclusions  of  the 
National  Research  Council's  evaluations  in  1984  and  1994  are  that 
the  baseline  incineration  technology  is  the  only  proven  safe  and 
effective  process. 
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In  parallel  with  the  current  program,  the  Army  continues  to 
look  for  safer,  more  cost-effective  alternative  technologies  for 
use  in  destroying  the  chemical  weapons  stockpile.   Laboratory  and 
bench-scale  efforts  are  being  conducted  on  five  alternative 
technologies  for  potential  use  at  the  two  bulk-only  sites, 
Aberdeen  Proving  Ground,  Maryland  and  Newport  Chemical  Activity, 
Indiana.   Two  of  the  alternative  technologies,  neutralization  and 
neutralization  followed  by  biodegradation,  are  sponsored  by  the 
Army.   The  remaining  three  technologies,  electrochemical  oxida- 
tion, high-temperature  gas  phase  reduction,  and  the  catalytic 
extraction  process,  are  sponsored  by  industry,  as  the  result  of 
their  response  to  an  August  1995  Commerce  Business  Daily 
Announcement.   The  National  Research  Council  is  concluding  its 
evaluation  of  these  five  technologies  and  will  provided  their 
recommendations  to  the  Army  in  a  report  in  late  September  of  this 
year.   At  the  end  of  October,  a  decision  will  be  made  at  a  DoD 
Program  Review  whether  to  proceed  with  a  site-specific,  pilot- 
scale  testing  of  one  or  more  of  these  alternative  technologies. 

If  a  decision  is  made  to  use  an  alternative  technology 
at  the  bulk-only  sites,  a  program  completion  date  under  this 
scenario  can  only  be  determined  once  the  technology  is 
identified . 

I  assure  you  that  we  will  continue  to  monitor  the 
development  of  alternative  technologies  and  explore  alternative 
approaches  that  may  be  identified  in  the  commercial  market,  as 
well  as  in  our  military  laboratories. 

Chemical  Stockpile  Emergency  Preparedness  Project 

The  Chemical  Stockpile  Emergency  Preparedness  Project 
(CSEPP)  is  a  complementary  effort  to  the  chemical  stockpile 
disposal  program  to  enhance  protection  of  the  civilian  population 
during  the  storage  and  destruction  of  the  United  States'  chemical 
weapons  stockpile.   The  Army,  with  Federal  Emergency  Management 
Agency's  (FEMA)  assistance,  has  the  lead  in  the  CSEPP  to  provide 
emergency  response  preparedness  to  the  communities  surrounding 
the  eight  disposal  sites. 

Non-Stockpile  Chemical  Materiel  Disposal  Project 

Public  Law  102-484  directed  the  Secretary  of  the  Army  to 
submit  to  Congress  the  Army's  plans  for  destroying  all  chemical 
warfare  materiel  for  the  U.S.  --that  which  is  not  part  of  the 
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chemical  weapons  stockpile  and  would  be  required  to  be  destroyed 
if  the  U.S.  became  a  party  to  a  Chemical  Weapons  Convention 
(CWC) .   The  Survey  and  Analysis  Report  was  provided  to  the 
Congress  in  November  1993.   The  non-stockpile  materiel  is  grouped 
into  five  categories:   binary  chemical  munitions;  recovered 
chemical  warfare  materiel;  former  chemical  weapons  production 
facilities;  miscellaneous  chemical  warfare  materiel;  and  buried 
chemical  warfare  materiel.   Destruction  of  all  of  the  categories, 
with  the  exception  of  buried  munitions,  would  be  governed  under 
the  provisions  of  the  Convention,  if  the  CWC  is  ratified.   The 
Army  is  continuing  to  execute  this  program  to  ensure  the  U.S. 
will  be  able  to  meet  its  obligations  under  the  CWC,  if  and  when 
the  Convention  is  ratified.   The  NSCMP  schedule  follows: 

Binary  CW 
Misc  CWM 
Recovered  CW 
Former  Prod  Facilities 
Potential  Buried  CWM* 

EIF  EIF+10         EIF+20        EIF+ 30         EIF+ 40        EIF+ 50 


lYears 


'  Formerly  Used  Defense  Sites  Will  Generally  be  Remediated  First 


Cooperative  Threat  Reduction 

The  objective  of  the  Cooperative  Threat  Reduction  (CTR) 
Chemical  Weapons  (CW)  Destruction  Program  is  to  assist  Russia  in 
the  safe,  secure,  timely,  cost-effective  and  environmentally 
sound  destruction  of  its  CW  stockpile.   The  program  is  focused  on 
jump-starting  nerve  agent  destruction  by  helping  to  create  a 
"Russian  solution  for  a  Russian  problem."   In  other  words,  to 
help  the  Russians  develop  the  knowledge,  experience,  and 
technical  approach  to  safely  destroy  its  nerve  agent  stockpile 
with  little  or  no  follow-on  foreign  assistance. 

The  program  currently  consists  of  six  main  elements:  (1) 
preparation  of  a  Comprehensive  Implementation  Plan;  (2) 
enhancement  of  their  chemical  agent  monitoring  capability;  (3) 
Joint  Evaluation  and  Optimization  of  the  Russian  2-Stage 
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destruction  process;  (4)  process  development  and  design  of  the 
first  Chemical  Weapons  Destruction  Facility  (CWDF)  for  nerve- 
agent  filled  artillery  munitions;  (5)  construction  and  start-up 
of  the  CWDF  which  will  be  located  near  the  town  of  Shchuch'ye, 
and  (6)  the  continued  operation  of  the  Chemical  Weapons 
Destruction  Support  Office  (CWDSO)  in  Moscow,  Russia. 


RISKS  TO  THE  PROGRAM 

Since  the  1992  Public  Law  102-484,  which  extended  the 
mandated  disposal  completion  date  to  December  31,  2004,  the 
program  has  experienced  program  delays  and  cost  growth  resulting 
from  technology  challenges.  Congressional  direction,  and,  most 
significantly,  from  new  or  changing  environmental  regulations 
that  have  resulted  in  substantial  delays  in  receiving  the 
necessary  permits  to  start  construction  and  operations  of  the 
facilities.   Of  special  note  to  this  committee,  the  recent,  one- 
year  schedule  delay  in  the  start  of  construction  of  the  Kentucky 
facility  slips  the  program  disposal  completion  date  for  that  site 
beyond  the  Congressionally-mandated  date  of  December  31,  2004,  to 
the  third  quarter  of  fiscal  year  2005.   This  delay  results  from 
permitting  requirements  and  the  State's  Legislative  restrictions. 

The  current  Life  Cycle  Cost  Estimate  (LCCE)  for  the  Chemical 
Stockpile  Disposal  Program  is  $12.4  billion.   The  LCCE  for  the 
Non-Stockpile  Program  for  the  Chemical  Weapons  Convention- 
related  efforts  is  approximately  $1.2  billion.   We  share  the 
Congress'  concerns  regarding  the  increased  costs  to  the  Chemical 
Stockpile  Disposal  Project.   Towards  this  end,  we  are 
implementing  several  cost  reduction  initiatives  and  continue  to 
assess  other  initiatives  to  reduce  the  overall  costs  of  the 
program. 


PROGRAM  FUNDING 

Our  program  is  a  national  program  that  depends  upon  the 
cooperative  support  of  the  Congress  and  the  American  people.   Our 
fiscal  year  1997  Budget  request  contains  approximately  $800 
million  in  the  Chemical  Agents  and  Munitions  Destruction,  Defense 
or  CAMD,D  account.   Of  this  amount,  approximately  $49  million  is 
for  research  and  development;  $274  million  for  procurement 
requirements,  and  $478  million  for  operations  and  maintenance. 
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In  addition,  we  are  requesting  $132  million  in  the  Military- 
Construction,  Defense  account. 

The  FY  97  budget  provides  full  funding  for  the  Chemical 
Demilitarization  Program  to  meet  the  congressional  mandates. 
Requested  procurement  funding   will  allow  for  process  design 
services  and  procurement  of  equipment  for  facilities  and  systems 
contractors  at  the  Anniston,  Alabama;  Umatilla,  Oregon;  Pine 
Bluff,  Arkansas;  Pueblo,  Colorado  and  Blue  Grass,  Kentucky 
facilities.   Research  and  Development  funds  will  allow  the 
continued  development  of  alternative  technologies  and  approaches 
to  incineration  for  potential  use  at  select  chemical  agent 
storage  facilities. 

Operation  and  Maintenance  funds  will  provide  for  program 
management;  technical  support  operations  at  the  Johnston  Atoll 
Chemical  Disposal  System  (JACADS) ,  and  Tooele  Chemical  Agent 
Disposal  Facility  (TOCDF) ;  pre-systemization  and  training 
activities  in  support  of  Anniston,  Umatilla,  and  Pine  Bluff;  and 
munitions  reconfiguration  operations  at  Anniston  Army  Depot, 
Alabama  and  Pueblo  Chemical  Activity,  Colorado.   Operations  and 
maintenance  funds  will  also  enable  the  Chemical  Stockpile 
Emergency  Preparedness  Program  (CSEPP) ,  to  acquire  personnel 
protection  and  communications  systems  and  operate  and  sustain 
existing  operations  centers,  systems,  and  training  and  testing 
programs.   Funds  are  requested  to  support  the  non-stockpile 
chemical  materiel  program  for  management,  planning,  and  limited 
implementation  activities  to  support  the  Chemical  Weapons 
Convention  mission  requirements  and  the  development,  testing,  and 
procurement  of  temporary  storage  and  treatment  systems  to  support 
on-site  destruction  of  recovered  chemical  warfare  materiel. 

The  FY  97  Military  Construction,  Defense  budget  provides  for 
construction  of  disposal  facilities  at:  Umatilla  Chemical 
Activity  (2nd  increment) ,  Pine  Bluff  (2nd  increment)  and  the 
Pueblo  Chemical  Activity  (1st  increment).   The  $17.5  million 
requested  for  the  Pueblo  facility  has  been  denied  by  both  the 
Authorization  and  Appropriations  Conferees. 


SUMMARY 

Mr.  Chairman  and  Members  of  this  Subcommittee,  I  can  assure 
you  that  the  Army  as  an  organization,  and  I  as  the  responsible 
official,  are  committed  to  seeing  that  this  critical  National 
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mission  is  accomplished.   Until  the  last  munition  is  destroyed, 
the  Army's  first  and  foremost  priority  for  the  program  is  safety 
--  safe  storage  and  disposal  of  the  stockpile  --  safety  of  our 
citizens  living  and  working  near  the  chemical  storage  and 
disposal  facilities,  safety  to  the  workers,  and  protection  of  the 
environment.   To  achieve  these  objectives,  we  have  engaged  in  a 
partnership  with  the  Congress,  the  various  Federal,  State,  and 
Local  government  agencies,  and  local  citizens. 

We  appreciate  your  support  and  look  forward  to  working  with 
you  and  the  Members  of  this  Subcommittee  as  we  safely  carry  out 
this  most  important  National  priority. 
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Senator  Brown.  Our  third  panel  is  composed  of  the  Office  of 
Legal  Counsel  for  the  Justice  Department,  Mr.  Richard  Shiffrin. 
Mr.  Shiffi*in,  we  have  received  a  copy  of  your  testimony  today 
shortly  before  the  hearing  and  I  will  make  sure  that  is  included  in 
full  in  the  record,  and  I  would  invite  you  to  summarize  your  re- 
marks, sharing  whatever  portion  of  that  you  may  wish  to. 

STATEMENT  OF  RICHARD  L.  SHIFFRIN,  DEPUTY  ASSISTANT 
ATTORNEY  GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DE- 
PARTMENT OF  JUSTICE,  WASHINGTON,  DC;  ACCOMPANIED 
BY  BERNARD  SEWARD,  OFFICE  OF  GENERAL  COUNSEL,  U.S. 
ARMS  CONTROL  AND  DISARMAMENT  AGENCY,  WASHING- 
TON, DC 

Mr.  Shiffrin.  Thank  you,  Mr.  Chairman.  It  is  Shiffrin  with  an 
"i,"  so  for  pronunciation  purposes  it  may  make  a  difference. 

Senator  Brown.  Thank  you. 

Mr.  Shiffrin.  I  appreciate  being  given  the  opportunity  to  ad- 
dress this  subcommittee  on  the  fourth  amendment  issues  raised  by 
both  the  Convention  on  the  Prohibition  of  the  Development,  Pro- 
duction, Stockpiling  and  Use  of  Chemical  Weapons,  and  on  Their 
Destruction,  and  the  Chemical  Weapons  Implementation  Act  that 
is  currently  before  Congress. 

I  am  Richard  Shiffrin,  a  Deputy  Assistant  Attorney  General  in 
the  Office  of  Legal  Counsel  [OLC]  in  the  U.S.  Department  of  Jus- 
tice. I  have  served  in  this  capacity  since  June  1993.  Prior  to  my 
tenure  in  OLC,  I  was  an  assistant  State  attorney  in  Miami,  FL, 
serving  under  Attorney  General  Janet  Reno  for  11  years,  and  prior 
to  that  I  was  an  assistant  State  attorney  in  the  State  of  Connecti- 
cut. Over  the  course  of  my  professional  career,  I  have  had  substan- 
tial experience  with  both  the  legal  principles  and  practical  applica- 
tion of  search  and  seizure  law. 

We  have  reviewed  this  convention  and  the  act  and  have  con- 
cluded that  the  inspection  regime  they  would  create  will  not  com- 
promise the  guarantees  of  the  fourth  amendment.  The  right  of  the 
people  to  be  free  from  unreasonable  searches  and  seizures  as  much 
as  any  specific  provision  of  the  Constitution  represents  a  check  on 
the  power  of  Government.  At  the  same  time,  the  fourth  amendment 
stands  as  a  solemn  declaration  of  the  right  to  conduct  one's  affairs 
in  private. 

Over  80  years  ago,  the  Supreme  Court  observed  that  the  duty  of 
giving  force  and  effect  to  the  fourth  amendment  "is  obligatory  upon 
all  entrusted  under  our  Federal  system  with  the  enforcement  of  the 
laws."  The  administration,  the  Department  of  Justice,  and  I  have 
an  abiding  conviction  in  this  principle. 

Both  the  convention  and  the  act  have  been  painstakingly  drafted 
to  put  in  place  an  effective,  verifiable  ban  on  the  development,  ac- 
quisition, and  use  of  chemical  weapons,  but  none  of  their  provisions 
in  any  way  contemplates  or  permits  conduct  in  contravention  of  the 
fourth  amendment.  Indeed,  the  inspection  provisions  were  drafted 
to  be  fully  consonant  with  the  dictates  of  search  and  seizure  law. 

There  have  been  a  number  of  issues  raised  here  this  morning 
and  I  would  like  to  address  them,  and  I  will  respond,  of  course,  to 
questions.  Let  me  set  out  just  a  couple  of  basic  understandings. 
Professor  Kellman,  I  think,  put  it  quite  succinctly  when  he  said 
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there  were  two  questions  and  two  solutions,  with  some  subsolu- 
tions,  I  suppose. 

Let  me  state  unequivocally  for  this  subcommittee  that  every  sin- 
gle search,  both  routine,  and  challenge,  will  be  conducted  either 
pursuant  to  consent  or  pursuant  to  a  warrant.  There  is  no  con- 
templation of  warrantless  searches,  other  than  in  one  cir- 
cumstance— exigent  circumstances,  as  the  Constitution  already  per- 
mits, when  someone  is  actually  making  a  bomb  in  their  home,  and 
we  have  information  it  is  currently  being  done  and  there  is  no  time 
to  get  a  warrant.  But  in  the  absence  of  exigent  circumstances,  all 
searches  will  be  conducted  either  pursuant  to  consent  or  pursuant 
to  a  warrant. 

In  the  case  of  routine  inspections,  they  will  be  done  by  and  large 
by  administrative  warrant.  With  respect  to  challenge  inspections, 
they  will  be  done  by  and  large  by  criminal  search  warrants.  The 
question  was  raised  as  to  whether  the  failure  to  obtain  a  warrant 
will  be  a  breach  of  U.S.  obligations  under  the  treaty.  I  think,  at 
best,  that  is  a  purely  hypothetical  question.  It  only  arises  when  a 
magistrate  doesn't  do  his  duty  or  her  duty.  If  probable  cause  is  pre- 
sented, then  the  magistrate  should  issue  the  warrant.  If  probable 
cause  is  not  presented,  we  have  no  obligation  under  the  treaty  to 
conduct  the  inspection. 

Professor  Yoo  injected  a  new  issue  into  this  debate,  new,  I  think, 
as  of  today.  None  of  the  literature  I  have  read  over  the  past  10 
years  has  suggested  any  appointments  clause  problem.  My  reaction 
is  surprise,  at  best.  I  appreciate  that  Professor  Yoo  has  identified 
himself  as  teaching  constitutional  law.  That  is  a  broad  subject.  I 
know  from  my  past  experience  over  the  last  3  years  wrestling  with 
the  appointments  clause  it  is  not  something  to  dabble  in. 

I  am  unaware  of  any  writings  by  Professor  Yoo  on  the  appoint- 
ments clause.  I  confess  I  haven't  done  an  exhaustive  search  of  his 
writings,  but  I  am  frankly  again  surprised  that  he  would  take  this 
position.  It  is  based  on  a  fundamental  misunderstanding  of  the  ap- 
pointments clause  and  a  misreading  of  the  relevant  Supreme  Court 
case  law. 

The  staff,  I  think,  has  been  provided  with  a  copy  of  a  memoran- 
dum that  my  office  issued  on  May  7,  1996,  entitled,  "The  Constitu- 
tional Separation  of  Powers  Between  the  President  and  Congress," 
and  a  portion  of  that  deals  with  the  appointments  clause.  This 
opinion  has  been,  I  think,  provided  at  the  time  of  its — it  has  been 
published;  it  was  provided,  I  believe,  to  the  leadership  of  both  the 
House  and  the  Senate.  It  is  on  the  Internet.  It  is  available  world- 
wide. I  would  offer  this  to  the  committee  to  be — the  entire  opinion 
to  be  placed  in  the  record,  if  that  is  the  committee's  wish. 

Senator  Brown.  Without  objection,  the  entire  opinion  will  be  in- 
cluded in  the  record. 

[The  opinion  referred  to  follows:] 
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Opinion  of  the  Office  of  Legal  Counsel 

In  carrying  out  its  legitimate  legislative  functions,  Congress  "enjoys  ample  channels  to 
advise,  coordinate,  and  even  directly  influence  an  executive  agency  [including  by]  direct 
communication  with  the  [agency]."    FEC  v.  NRA  Political  Victory'  Fund.  6  F.3d  821,  827 
(D.C.  Cir.  1993),  cert,  dismissed.  115  S.  Ct.  537  (1994).    As  a  practical  matter,  therefore, 
congressional  committees  and  individual  members  of  Congress  often  are  able  to  sway  the 
decisions  of  the  executive  officials  with  whom  they  deal.    In  addition,  congressional 
committees  can  exercise  limited  but  legally  coercive  authority  over  persons  outside  the 
legislative  branch  through  the  power  to  issue  subpoenas  to  compel  testimony .*y  In  light  of 
the  capacity  of  Congress  to  extend  its  influence  beyond  the  legislative  sphere  oy  informal 
means  that  are  sometimes  troubling  although  not  unlawful,  it  is  imperative  that  the  executive 
branch  consistently  assert  the  rule  of  constitutional  law  that  formal  control  of  executive 
decision  making  and  administration  is  subject  to  the  requirements  of  Article  I,  and  especially 
to  the  constitutional  authority  of  the  President  to  participate  in  the  legislative  process  through 
the  presentment  mechanism.    The  executive  branch  has  a  constitutional  obligation  not  to 
accede  to  legislative  action  that  does  not  conform  to  Article  I.    Advising  the  Secretary  of 
Education  that  she  could  validly  implement  departmental  regulations  despite  a  legislative 
"veto,"  Attorney  General  Civilerti  wrote  that  "recognition  of  these  concurrent  resolutions  as 
legally  binding  would  constitute  an  abdication  of  the  responsibility  of  the  executive  branch, 
as  an  equal  and  coordinate  branch  of  government  with  the  legislative  branch,  to  preserv'e  the 
integrity  of  its  functions  against  constitutional  encroachment."    Congress'  Disapproval  of 
Agency  Regulations,  4A  Op.  O.L.C.  at  29. 


B.    Appointment  Clause  and  Related  Questions 

The  Appointments  Clause  provides  that 

[The  President,]  shall  nominate,  and  by  and  with  the  Advice  and  Consent  of 
the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and  Consuls, 
Judges  of  the  supreme  Court,  and  all  other  Officers  of  the  United  States, 
whose  Appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be 
established  by  Law:  but  the  Congress  may  by  Law  \est  the  Appointment  of 
such  inferior  Officers,  as  they  think  proper,  in  the  President  alone,  in  the 
Courts  of  Law,  or  in  the  Heads  of  Departments. 


"   The  Supreme  Court  has  reasoned  that  the  "congressional  power  of  inquirj "  is  necessary  to  "enable 
[Congress]  efficiently  to  exercise  [the]  legislative  function[s]  belonging  to  it  under  the  Constitution."    Barenblalt 
V.  United  States.  360  U.S.  109,  1 1 1  (1959)  (quoting  McGrain  v.  Daugherty'.  273  U.S.  135,  160  (1927)).    Like 
Congress's  substantive  powers  to  legislate  —  which  it  exists  only  to  serve  --  the  power  of  inquiry  is  'subject  to 
the  limitations  placed  by  the  Constitution  on  governmental  action."  id.  at  112,  including  the  anti-aggrandizement 
and  general  separation  of  powers  principles.  < 

-  16- 
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Constitutional  Separation  of  Powers 

U.S.  Const,  an.  n,  §  2,  cl.  2."'   In  Buckle v  v.  Valeo.  424  U.S.  1  (1976)  (per  curiam),  the 
Supreme  Coun  held  that  the  tenns  of  the  Appointments  Clause  set  out  the  only  means  by 
which  Congress  may  provide  for  the  appointment  of  "Officers  of  the  United  States.'"""   Id^ 
at  124-37.    Principal  officers  must  be  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate;  inferior  officers  w  ill  be  appointed  in  the  same  manner  unless  Congress  by 
statute  provides  for  their  appointment  by  the  President,  the  "Head[]  of  [a]  DepartmentO,"  or 
the  courts.    Id,  at  132;'^  see  also  FrcNtag  v.  Commissioner.  501  U.S.  868,  878  (1991)  ("the 
Constitution  limits  congressional  discretion  to  vest  power  to  appoint  'inferior  Officers'  to 
three  sources").    Despite  the  apparent  clarity  of  its  language,  however,  the  Appointments 
Clause  has  provided  the  occasion  for  many  opinions  of  the  Attorneys  General  and  of  this 
Office."* 

1.   \Mio  is  Required  to  Be  an  "Officer  of  the  United  States"?   Not  everyone  who 
performs  duties  for  the  federal  government  is  an  "officer"  within  the  meaning  of  the 
Appointments  Clause.    From  the  early  days  of  the  Republic,  this  term  has  been  understood  to 
embrace  the  ideas  of  "tenure,  duration,  emolument,  and  duties."    United  States  v.  Hartwell. 
73  U.S.  (6  Wall.)  385,  393  (1868).   Because  Hartwell  has  long  been  taken  as  the  leading 
statement  of  the  constitutional  meaning  of  "officer,""'  that  statement  is  worth  repeating  in 


'-    As  the  language  of  the  Appointments  Clause  suggests,  offices  in  the  constitutional  sense  "are  only  those 
established  or  recognized  by  the  Constitution  or  by  act  of  Congress."    Inventions  International  Exposition,  18 
Op.  Att'y  Gen.  171.  171  (1885);  see  also  id.  ("the  President  cannot  create  an  office"). 

■^   TTie  officers  at  issue  in  Buckley  were  the  six  voting  members  of  the  Federal  Election  Commission,  four 
of  whom  were  appointed  by  congressional  officials  and  two  by  the  President,  subject  to  the  approval  of  the 
Senate  and  the  House  of  Representatives.    The  statutory  scheme  thus  violated  the  Appointments  Clause  in  two 
distinct  ways,  by  vesting  appointment  power  in  officials  not  listed  in  the  Clause  and  by  subjecting  presidential 
nominees  to  confirmation  by  the  House.    424  U.S.  at  126-27. 

"   See  Appointment  of  Assistant  Secretary  of  State,  6  Op.  Att'y  Gen.  1,  1  (1853)  ("without  there  be[ing] 
express  enactment  to  the  contrary  ...  the  appointment  of  an)'  officer  of  the  United  States  belongs  to  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate"). 

"^   We  do  not  state  anything  novel  in  obserN'ing  that  the  Appointments  Clause  sometimes  presents  difficult 
questions  of  interpretation.    Attorney  General  Legare  remarked  in  an  1843  opinion  that  "[njo  points  of  our 
fundamental  law  are  more  difficult  than  those  involved  in  this  whole  subject  of  appointments."    Appointment 
and  Removal  of  Inspectors  of  Customs,  4  Op.  Att'y  Gen.  162.  164  (1843). 

"   In  an  opinion  discussing  an  Appointments  Clause  issue.  Attorney  General  Kennedy  referred  lo  Hartwell 
as  providing  the  "classical  defmition  pertaining  to  an  officer."    Communications  Satellite  Corporation,  42  Op. 
Att'y  Gen.  165,  169  (1962).    Hartwell  itself  cited  several  earlier  opinions,  including  United  Stales  v.  Maurice, 
26  F.  Cas.  1211  (C.C.D.  Va.  1823)  (No.  15,747)  (Marshall,  Circuit  Justice),  see  73  U.S.  at  393  n.t,  and  in 
turn  has  been  cited  by  numerous  subsequent  Supreme  Court  decisions,  including  United  States  v.  Germaine,  99 
U.S.  508,  511-12  (1879),  and  Auffmordi  v.  Hedden.  137  U.S.  310,  327  (1890).    These  latter  two  decisions 
were  cited  with  approval  by  the  Court  in  Bucklev  v.  Valeo,  424  U.S.  1,  125-26  &  n.l62  (1976)  (per  curiam). 
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fiiU: 


An  office  is  a  public  station,  or  employment,  conferred  by  the  appointment 
of  government.    The  term  embraces  the  ideas  of  tenure,  duration,  emolument, 
and  duties. 

The  employment  of  the  defendant  was  in  the  public  senice  of  the  United 
States.    He  was  appointed  pursuant  to  law,  and  his  compensation  was  fixed  by 
law.    Vacating  the  office  of  his  superior  would  not  have  affected  the  tenure  of 
his  place.    His  duties  were  continuing  and  permanent,  not  occasional  or 
temporary.    They  were  to  be  such  as  his  superior  in  office  should  prescribe. 
A  government  office  is  different  from  a  government  contract.    The  latter  from 
its  nature  is  necessarily  limited  in  its  duration  and  specific  in  its  objects.    The 
terms  agreed  upon  define  the  rights  and  obligations  of  both  parties,  and  neither 
may  depart  from  them  without  the  assent  of  the  other. 

l±  at  393. 

Hartwell  and  the  cases  following  it  specify  a  number  of  criteria  for  identifying 
constitutional  officers,  and  in  some  cases  it  is  not  entirely  clear  which  criteria  the  court 
considered  essential  to  its  decision.    Nevertheless,  we  believe  that  from  the  earliest  reported 
decisions  onward,  the  constitutional  definition  of  officer  has  involved  at  least  three  necessary 
conditions. 

a.    Employment  bj  the  Government:    The  Distinction  between  Appointees  and 
Independent  Contractors.    An  officer's  duties  are  permanent,  continuing,  and  based  upon 
responsibilities  created  through  a  chain  of  command  rather  than  by  contract.    Underlying  an 
officer  is  an  "office,"  to  which  the  officer  must  be  appointed.     As  Chief  Justice  Marshal], 
sitting  as  circuit  justice,  wrote:    "Although  an  office  is  'an  employment,'  it  does  not  follow 
that  every  employment  is  an  office.    A  man  may  certainly  be  employed  under  a  contract, 
express  or  implied,  to  do  an  act,  or  perform  a  service,  without  becoming  an  officer."   United 
States  V.  Maurice.  26  F.  Cas.  1211,  1214  (C.C.D.  Va.  1823)  (No.  15,747).    Chief  Justice 
Marshall  speaks  here  of  being  "employed  under  a  contract";  in  modem  terminology  the  type 
of  non-officer  status  he  is  describing  is  usually  referred  to  as  that  of  independent  contractor. 
In  Hartwell.  this  distinction  shows  up  in  the  opinion's  attention  to  the  characteristics  of  the 
defendant's  employment  being  "continuing  and  permanent,  not  occasional  or  temporary,"  as 
well  as  to  the  suggestion  that  with  respect  to  an  officer,  a  superior  can  fix  and  then  change 
the  specific  set  of  duties,  rather  than  having  those  duties  fixed  by  a  contract.    73  U.S.  at 
393. 
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The  distinction  between  employees  and  persons  whose  relationship  to  the  government 
takes  some  other  form  also  appears  in  later  decisions.'"  The  question  in  United  States  v. 
Germaine.  99  U.S.  508  (1879),  concerned  whether  a  surgeon  appointed  by  the  Commissioner 
of  Pensions  "to  examine  applicants  for  pension,  where  [the  Commissioner]  shall  deem  an 
examination  .  .  .  necessary,"  ii  at  508  (quoting  Rev.  Stat.  §  4777),  was  an  officer  within 
the  meaning  of  the  Appointments  Clause.    The  surgeon  in  question  was  "only  to  act  when 
called  on  by  the  Commissioner  of  Pensions  in  some  special  case";  furthermore,  his  only 
compensation  from  the  government  was  a  fee  for  each  examination  that  he  did  in  fact 
perform.    Id^  at  512.    The  Court  stated  that  the  Appointments  Clause  applies  to  "all  persons 
who  can  be  said  to  hold  an  office  under  the  government"  and,  applying  Hart  well,  concluded 
that  "the  [surgeon's]  duties  are  not  continuing  and  permanent  and  they  are  occasional  and 
intermittent."   li  (emphasis  in  original).    The  surgeon,  therefore,  was  not  an  officer  of  the 
United  States.    Id." 

The  Court  employed  the  same  reasoning  in  Auffmordt  v.  Hedden.  137  U.S.  310 
(1890).    Pursuant  to  statute,  an  imponer  dissatisfied  with  the  government's  valuation  of 
dutiable  goods  was  entitled  to  demand  a  reappraisement  jointly  conducted  by  a  general 
appraiser  (a  government  employee)  and  a  "merchant  appraiser"  appointed  by  the  collector  of 
customs  for  the  specific  case.    Despite  the  fact  that  the  reappraisement  decision  was  final  and 
binding  on  both  the  government  and  the  importer,  id,  at  329,  the  Court  rejected  the  argument 
that  the  merchant  appraiser  was  an  "inferior  Officer"  whose  appointment  did  not  accord  with 
the  requirements  of  the  Appointments  Clause. 

He  is  an  expert,  selected  as  such.  ...    He  is  selected  for  the  special  case.    He  has  no 
general  functions,  nor  any  employment  which  has  any  duration  as  to  time,  or  which 
extends  over  any  case  further  than  as  he  is  selected  to  act  in  that  particular  case.  .  .  . 
He  has  no  claim  or  right  to  be  designated,  or  to  act  except  as  he  may  be 
designated.  .  .  .    His  position  is  without  tenure,  duration,  continuing  emolument,  or 
continuous  duties  ....    Therefore,  he  is  not  an  'officer.'  within  the  meaning  of  the 
clause. 

Id.  at  326-27. 


*   In  this  memorandum,  the  term  "officer"  will  be  used  to  refer  exclusively  to  "Officers  of  the  United 
States"  in  the  constitutional  sense;  other  full-time  government  servants  will  be  called  "employees." 

"    Germaine  clearly  was  discussing  the  concept  of  "officer"  in  the  constitutional,  and  not  simply  a  generic, 
sense:    the  alternative  basis  for  the  holding  w.as  that  the  surgeon  was  not  an  officer  because  he  was  appointed  by 
the  Commissioner  who,  as  the  head  of  a  bureau  within  the  Interior  Department,  could  not  be  a  "Head  of 
Department"  with  the  authority  to  appoint  officers.    Id,  at  510-1 1. 
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We  believe  that  under  its  best  reading,  Buckley  v.  Valeo,  424  U.S.  1  (1976)  (per 
curiam),  reflects  and  endorses  this  distinction,  and  that  suggestions  to  the  contrary'  misread 
the  opinion.    First,  Buckley  cites  both  Germaine  and  Auffmordt  approvingly.    See  id^  at  125- 
26  &  n.l62.    Second,  in  several  of  its  statements  of  the  defmition  of  "officers,"  Buckley, 
sometimes  citing  Germaine  explicitly,  says  that  the  term  applies  to  appointees  or  appointed 
officials  who  exercise  significant  authority  under  federal  law,  thus  recognizing  the  possibility 
that  non-appointees  might  sometimes  exercise  authority  under  federal  law.    See,  e.g.,  424 
U.S.  at  131  ("Officers"  are  "all  appointed  officials  exercising  responsibility  under  the  public 
laws").    It  is  true  that  at  other  points  in  its  opinion,  the  Buckley  Court  used  language  that, 
taken  in  isolation,  might  suggest  that  the  Appointments  Clause  applies  to  persons  who, 
although  they  do  not  hold  positions  in  the  public  service  of  the  United  States,  exercise 
significant  authority  pursuant  to  federal  law.    See  jd  at  141.   However,  we  think  such  a 
reading  of  Buckley  is  unwarranted.    So  understood.  Buckley  must  be  taken  to  have 
overruled,  sub  silentio.  Germaine  and  Auffmordt  —  cases  upon  which  it  expressly  relies  in  its 
analysis,  see  id  at  125-26  &  n.l62  -  and  its  repeated  quotation  of  the  Germaine  defmition 
of  "officer"  as  "all  persons  who  can  be  said  to  hold  an  office  under  the  government"  would 
make  no  sense.    The  apparently  unlimited  language  of  some  passages  has  a  simpler 
explanation:    there  was  no  question  that  the  officials  at  issue  in  Buckley  held 
"employment[s],"  Maurice.  26  F.  Cas.  at  1214,  under  the  federal  government,  and  thus  the 
question  of  the  inapplicability  of  the  Appointments  Clause  to  persons  not  employed  by  the 
federal  government  was  not  before  the  Court. ^-   The  Supreme  Court's  decision  in  Buckley, 
we  conclude,  did  not  modify  the  long-settled  principle  that  a  person  who  is  not  an  officer 
under  Hartwell  need  not  be  appointed  pursuant  to  the  Appointments  Clause." 


'■         The  post-Buckley  Supreme  Court  has  often  assessed  the  validit\  of  statutes  that  would  starkly  pose 
Appointments  Clause  issues  if,  in  fact,  the  Court  had  adopted  the  position  that  wielding  significant  authority- 
pursuant  to  the  laws  of  the  United  States,  without  more,  requires  appointment  in  conformity  with  that  Clause. 
In  none  of  these  cases  has  the  Court  even  hinted  at  the  existence  of  an  Appointments  Clause  issue.    See,  e.g.. 
TTiomas  v.  Union  Carbide  Aerie.  Prods.  Co..  473  U.S.  568  (1985)  (upholding  statutory  requirement  that 
registrants  under  a  federal  regulator)'  scheme  submit  to  binding  arbitration  conducted  b)  a  panel  of  arbitrators 
who  are  private  individuals  not  appointed  by  one  of  the  methods  specified  in  the  Appointments  Clause  and  are 
subject  only  to  limited  judicial  review);  FERC  v.  Mississippi,  456  U.S.  742  (1982)  (upholding  requirement  that 
states  enforce  federal  regulatory  scheme  relating  to  utilities);  Lake  Carrier?'  Ass'n  v.  Relley,  456  U.S.  985 
(1982)  (mem.),  affg  527  F.  Supp.  1 1 14  (E.D.  Mich.  1981)  (three-judge  pane!)  (upiiolding  statute  that  granted 
states  authority  to  ban  sewage  emissions  from  all  vessels);  Train  v.  National  Resources  Defense  Council.  Inc.. 
421  U.S.  60  (1975)  (construing  provision  of  Clean  Air  Act  that  gave  states  authority  to  devise  and  enforce  plans 
for  achieving  congressionally  defmed,  national  air  quality  standards). 

"    Some  recent  opinions  of  this  Office  have  read  Buckley  more  broadly  as  repudiating  the  historical 
understanding  of  the  Appointments  Clause  and  endorsing  the  proposition  we  reject  here    —  that  is,  that  all 
persons  exercising  significant  federal  authority,  by  virtue  of  that  fact  alone,  must  be  appointed  pursuant  to  the 
Appointments  Clause.    We  are  aware  of  four  opinions  in  which  our  disagreement  with  this  understanding  of 
Buckley  would  cause  us  to  reach  a  different  conclusion  on  the  Appointments  Clause  question  presented.    See 
Constitutionality  of  Subsection  41 17(b)  of  Enrolled  Bill  H.R.  5835,  the  "Omnibus  Budget  Reconciliation  Act  of 
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b.   The  Exercise  of  Significant  Authority.   Chief  Justice  Marshall's  obsenation  that 
"[a]lthough  an  office  is  'an  employment,'  it  does  not  follow  that  every  employment  is  an 
office,"    United  States  v.  Maurice.  26  F.  Cas.  1211,  1214  (C.C.D.  Va.  1823)  (No.  15,747) 
(Marshall,  Circuit  Justice),  points  to  a  second  distinction  as  well  --  although  not  one  that  was 
at  issue  in  Maurice  itself.    An  officer  is  distinguished  from  other  full-time  employees  of  the 
federal  government  by  the  extent  of  authority  he  or  she  can  properly  exercise.    As  the  Court 
expressed  this  in  Buckley  v.  Valeo.  424  U.S.  1  (1976)  (per  curiam): 

We  think  that  the  term  "Officers  of  the  United  States"  as  used  in  Art.  II,  defmed  to 
include  "all  persons  who  can  be  said  to  hold  an  office  under  the  government"  in 
United  States  v.  Germaine.  [means]  that  any  appointee  exercising  significant  authority 
pursuant  to  the  laws  of  the  United  States  .  .  .  must  ...  be  appointed  in  the  manner 
prescribed  by  [the  Appointments  Clause]. 

Id.  at  125-26  (emphasis  added).'"   In  contrast,  "[e]mployees  are  lesser  functionaries 
subordinate  to  officers  of  the  United  States."    Id  at  126  n.l62. 

The  distinction  between  constitutional  officers  and  other  employees  is  a  long-standing 
one.    See,  e.g..  Bumap  v.  United  States.  252  U.S.  512,  516-19  (1920)  (landscape  architect 
in  the  Office  of  Public  Buildings  and  Grounds  was  an  employee,  not  an  officer);  Second 
Deputy  Comptroller  of  the  Currency  -  Appointment,  26  Op.  Att'y  Gen.  627,  628  (1908) 


1990,"  14  Op.  O.L.C.  170,  171  (1990)  (preliminar)'  print)  (statutor)'  scheme  under  which  congressional 
delegations  and  physicians"  organizations  of  certain  states  exercise  "significant  authority "  violates  Appointments 
Clause);  Constitutionality  of  the  Qui  Tarn  Provisions  of  the  False  Claims  Act,  13  Op.  O.L.C.  249,  264-65 
(1989)  (preliininar\-  pnnt)  (provisions  of  False  Claims  Act  authorizing  qui  tarn  suits  by  private  parties  violate 
Appointments  Clause  because  qui  tam  relators  exercise  "significant  governmental  power");  Representation  of  the 
United  States  Sentencing  Commission  in  Litigation,  12  Op.  O.L.C.  21,  31-33  (1988)  (preliminary  print)  (private 
party  acting  as  counsel  for  United  Slates  agency  must  be  appointed  pursuant  to  Appointments  Clause);  Proposed 
Legislation  to  Establish  the  National  Indian  Gaming  Commission,  11  Op.  O.L.C.  73,  74  (1987)  (Appointments 
Clause  problems  raised  where  state  and  local  officials  given  authority  to  waive  federal  statute).    Our  conclusion 
that  the  more  limited  historical  understanding  of  the  Appointments  Clause  is  correct  requires  us  to  disavow  the 
Appointments  Clause  holdings  of  those  opinions.    To  the  extent  that  our  current  reading  of  Buckley  is 
inconsistent  with  the  Appointments  Clause  reasoning  of  other  opinions  of  this  office,  that  reasoning  is 
superseded.    See  Common  Legislative  Encroachments  on  Executive  Branch  Constitutional  Authority,  13  Op. 
O.L.C.  299,  300  (1989)  (preliminary  print). 

"^    See  Appointments  in  the  Department  of  Commerce  and  Labor,  29  Op.  Att'y  Gen.  116,  118-19,  122-23 
(1911)  (official  authorized  to  perform  all  the  duties  of  the  Commissioner  of  Fisheries,  who  was  appointed  by  the 
President  and  confirmed  by  the  Senate,  was  an  officer;  scientists,  technicians,  and  superintendent  of  mechanical 
plant  in  the  Bureau  of  Standards  were  employees  rather  than  officers);  Second  Deputy  Comptroller  of  the 
Currency  -  Appointment,  26  Op.  Att'y  Gen.  627,  628  (1908)  ("The  officer  is  distinguished  from  the  employee 
in  the  greater  importance,  dignity,  and  independence  of  his  position";  official  authorized  to  exercise  powers  of 
the  Comptroller  of  the  Currency  in  the  absence  of  the  Comptroller  was  clearly  an  officer). 
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(Deputy  Comptroller  of  the  Currency  was  "manifestly  an  officer  of  the  United  States"  rather 
than  an  employee).  At  an  early  point,  the  Court  noted  the  importance  of  this  distinction  for 
Appointments  Clause  analysis.    See  Germaine.  99  U.S.  at  509." 

The  Supreme  Court  relied  on  the  officer/employee  distinction  in  its  recent  decision  in 
Freytag  v.  Commissioner.  501  U.S.  868  (1991).   In  Freytag,  the  Court  rejected  the  argument 
that  special  trial  judges  of  the  Tax  Court  are  employees  rather  than  officers  because  "they 
lack  authority  to  enter  a  fmal  decision"  and  thus  arguably  are  mere  subordinates  of  the 
regular  Tax  Court  judges."   li  at  881.    The  Court  put  some  weight  on  the  fact  that  the 
position  of  special  trial  judge,  as  well  as  its  duties,  salary,  and  mode  of  appointment,  are 
specifically  established  by  statute;"  the  Court  also  emphasized  that  special  trial  judges 


"   TTie  status  of  certain  officials  traditionalh  appointed  in  modes  identical  to  those  designated  by  the 
Appointments  Clause  is  somewhat  anomalous.    For  instance,  low-grade  military  officers  have  always  been 
appointed  by  the  President  and  confirmed  by  the  Senate  and  understood  to  be  "Officers  of  the  United  States"  in 
the  constitutional  sense;  in  Weiss  v.  United  States.  1 14  S.  Ct.  752,  757  (1994),  the  Supreme  Court  recenth 
indicated  its  agreement  with  that  understanding.    It  is  at  least  arguable,  however,  that  the  authority  exercised  by 
second  lieutenants  and  ensigns  is  so  limited  and  subordinate  that  their  analogues  in  the  civil  sphere  clearly  would 
be  employees.    There  are  at  least  three  possible  explanations.    (1)  Congress  may  make  anyone  in  public  service 
an  officer  simply  by  requiring  appointment  in  one  of  the  modes  designated  by  the  Appointments  Clause.    The 
Clause,  on  this  view,  mandates  officer  status  for  officials  with  significant  governmental  authority  but  does  not 
restrict  the  status  to  such  officials.    TTiis  apparently  was  the  nineteenth-century  view,  see,  e.g..  United  Slates  v. 
Perkins.  1 16  U.S.  483,  484  (1886)  (cadet  engineer  at  the  Naval  Academy  was  an  officer  because  "Congress  has 
by  express  enactment  vested  the  appointment  of  cadet-engineers  in  the  Secretary  of  the  Navy  and  when  thus 
appointed  they  become  officers  and  not  employees").    While  recognizing  that  Congress  may  make  anyone  in  the 
public  service  an  officer,  Attorney  General  Kennedy  rejected  the  argument  that  Congress  evinces  and  effectuates 
such  an  intention  merely  by  providing  for  the  public  servant  to  be  appointed  by  a  method  that  coincidentally 
conforms  with  the  Appointments  Clause.    See  Communications  Satellite  Corporation,  42  Op.  Att'y  Gen.  165, 
167  (1962)  ("it  does  not  follow"  from  the  Constitution  that  "every  appointment  authorized  by  law  which  is 
preceded  by  nomination  and  confirmation  necessarily  renders  the  appointee  an  officer").    (2)  Certain  officials 
are  constitutional  officers  because  in  the  early  Republic  their  positions  uere  of  greater  relative  significance  in 
the  federal  government  than  they  are  today.    Cf  Buckley.  424  U.S.  at  126  (postmasters  first  class  and  clerks  of 
district  courts  are  officers).    (3)  Even  the  lowest  ranking  militarv'  or  naval  officer  is  a  potential  commander  of 
United  States  armed  forces  in  combat  -  and,  indeed,  is  in  theory  a  commander  of  large  military  or  naval  units 
by  presidential  direction  or  in  the  event  of  catastrophic  casualties  among  his  or  her  superiors. 

"   In  fact,  as  the  Court  pointed  out,  the  chief  judge  of  the  Tax  Court  can  assign  special  trial  judges  to 
render  final  decisions  in  certain  types  of  cases,  a  power  that  the  government  conceded  rendered  them,  in  those 
circumstances,  "inferior  officers  who  exercise  independent  authority."    The  Court  rejected  the  argument  that 
special  trial  judges  could  be  deemed  inferior  officers  for  some  purposes  and  employees  for  others.    501  U.S.  at 
882. 

"   The  text  of  the  Appointments  Clause  implies  that  offices  in  the  sense  of  the  Clause  must  be  established  in 
the  Constitution  or  by  statute.    See  U.S    Const,  art    U,  §  2,  cl.  2  (specifying  certain  officers  and  then  referring 
to  "all  other  Officers  of  the  United  States,  whose  Appointments  are  not  herein  otherwise  provided  for,  and 
which  shall  be  established  by  Law"). 
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"exercise  significant  discretion"  in  carrying  out  various  important  functions  relating  to 
litigation  in  the  Tax  Court.    Id,  at  881-82. 

Applying  the  same  understanding  of  the  distinction  between  officers  and  employees, 
this  Office  has  concluded  that  the  members  of  a  commission  that  has  purely  advisory 
functions  "need  not  be  officers  of  the  United  States"  because  they  "possess  no  enforcement 
authority  or  power  to  bind  the  Government."    Proposed  Commission  on  Deregulation  of 
International  Ocean  Shipping,  7  Op.  O.L.C.  202,  202-03  (1983).    For  that  reason,  the 
creation  by  Congress  of  presidential  advisory  committees  composed,  in  whole  or  in  part,  of 
congressional  nominees  or  even  of  members  of  Congress  does  not  raise  Appointments  Clause 
concerns. 

Since  employees  do  not  wield  independent  discretion  and  act  only  at  the  direction  of 
officers,  they  do  not  in  their  own  right  "exercis[e]  responsibility  under  the  public  laws  of  the 
Nation,"  Buckley.  424  U.S.  at  131."   As  a  constitutional  matter,  therefore,  an  employee 
may  be  selected  in  whatever  manner  Congress  directs.    Conversely,  "any  appointee"  in 
federal  service  who  "exercis[es]  significant  authority  pursuant  to  the  laws  of  the  United 
States"  must  be  an  officer  in  the  constitutional  sense  and  must  be  appointed  in  a  manner 
consistent  with  the  Appointments  Clause."   424  U.S.  at  126.    Congress  and  the  President 
may  not  avoid  the  strictures  of  the  Clause  by  vesting  federal  employees  with  the  independent 
or  discretionary  responsibility  to  perform  any  "significant  governmental  duty."   Id  at  141.'° 

c.    Appointment  to  a  Position  of  Employment  within  the  Federal  Government.    Finally, 
United  States  v.  Hartwell,  73  U.S.  (6  Wall.)  385  (1868),  and  the  other  major  decisions 
defming  "Officers  of  the  United  States"  all  reflect  the  historical  understanding  that  a 
constitutional  officer  is  an  individual  who  is  appointed  to  his  or  her  office  by  the  federal 
government.    The  Appointments  Clause  simply  is  not  implicated  when  significant  authority  is 


"   That  an  employee  may  not  exercise  independent  discretion  does  not.  of  course,  mean  that  his  or  her 
duties  may  not  encompass  responsibilities  requiring  the  exercise  of  judgment  and  discretion  under  the  ultimate 
control  and  supervision  of  an  officer.    In  Steele  v.  Unite<j  States  (No.  2),  267  U.S.  505,  508  (1925),  the 
Supreme  Court  noted  that  a  "deputy  marshal  is  not  in  the  constitutional  sense  an  officer  of  the  United  States," 
yet  "is  called  upon  to  exercise  great  responsibility  and  discretion"  in  "the  enforcement  of  the  peace  of  the 
United  States,  as  that  is  embraced  in  the  enforcement  of  federal  law."    But  deputy  marshals  act  at  the  direction 
of  "the  United  States  marshal  under  whom  they  serve."  id^.  who  is  an  officer  in  the  constitutional  sense. 

"   See  Appointment  and  Removal  of  Inspectors  of  Customs,  4  Op.  Atfy  Gen.  162.  164  (1843)  (Congress 
may  not  provide  for  the  appointment  of  "any  eraploye[e],  coming  fairly  within  the  definition  of  an  inferior 
officer  of  the  government,"  except  by  a  mode  consistent  with  the  Appointments  Clause). 

*   BuckJev  illustrates  this  last  point.    TTie  FEC  commissioners  appointed  by  congressional  officials  were 
undoubtedly  employees  of  the  federal  government  but  they  could  not  constitutionally  exercise  the  enforcement 
powers  the  statute  attempted  to  grant  them  because  their  mode  of  appointment  precluded  them  from  being 
officers.    424  U.S.  at  137-41. 
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devolved  upon  non-federa]  actors."   In  Hartwell  the  Court  slated,  "[a]n  office  is  a  public 
station,  or  employment,  conferred  by  the  appointment  of  government.  .  .  .    The  employment 
of  the  defendant  was  in  the  public  service  of  the  United  States."    li  at  393;  see  also  United 
States  V.  Germaine.  99  U.S.  508,  510  (1879)  (founders  intended  appointment  pursuant  to  the 
Appointments  Clause  only  for  "persons  who  can  be  said  to  hold  an  office  under  the 
government  about  to  be  established  under  the  Constitution").    It  is  a  conceptual  confusion  to 
argue  that  federal  laws  delegating  authority  to  state  officials  create  federal  "offices,"  which 
are  then  filled  by  (improperly  appointed)  state  officials.    Rather,  the  "public  station,  or 
employment"  has  been  created  by  state  law;  the  federal  statute  simply  adds  federal  authority 
to  a  pre-existing  state  office.    Accordingly,  the  substantiality  of  the  delegated  authority  is 
immaterial  to  the  Appointments  Clause  conclusion."   An  analogous  point  applies  to 
delegations  made  to  private  individuals:    the  simple  assignment  of  some  duties  under  federal 
law,  even  significant  ones,  does  not  by  itself  pose  an  Appointments  Clause  problem." 

In  our  view,  therefore,  the  lower  federal  courts  have  been  correct  in  rejecting 
Appointments  Clause  challenges  to  the  exercise  of  federally  derived  authority  by  state 
officials,*^  the  District  of  Columbia  City  Council,'*'  qui  tam  relators  under  the  False 


"    The  delegation  to  private  persons  or  non-federal  government  officials  of  federal-law  authorit>',  sometimes 
incorrectly  analyzed  as  raising  Appointments  Clause  questions,  can  raise  genuine  questions  under  other 
constitutional  doctrines,  such  as  the  non-delegation  doctrine  and  the  general  separation  of  powers  principle. 
Compare  Confederated  Tribes  of  Silelz  Indians  v.  United  Stales,  841  F.  Supp.  1479,  1486-89  (D.  Or.  1994) 
(confusing  Appointments  Clause  with  separation  of  powers  analysis  in  holding  invalid  a  delegation  to  a  state 
governor)  with  United  States  v.  Fe^r^'  Counry,  511  F.  Supp.  546.  552  (E.D.  Wash.  1981)  (correctl)  dismissing 
Appointments  Clause  argument  and  analyzing  delegation  to  county  commissioners  under  non-delegation 
doctrine). 

*-    See  Seattle  Master  Builders  Ass'n  v.  Pacific  Northwest  Elec.  Power  &  Conservation  Planning  Council, 
786  F.2d  1359,  1365  (9th  Cir.  1986)  ("because  the  Council  members  do  not  serve  pursuant  to  federal  law."  it  is 
"immaterial  whether  they  exercise  some  significant  executive  or  administrative  authority  over  federal  activity"), 
cert,  denied,  479  U.S.  1059  (1987). 

"    One  might  also  view  delegations  to  private  individuals  as  raising  the  same  considerations  as  suggested  by 
the  distinction  drawn  earlier  betueen  appointee  and  independent  contractor  —  so  long  as  the  statute  does  not 
create  such  tenure,  duration,  emoluments  and  duties  as  would  be  associated  with  a  public  office,  the  individual 
is  not  the  occupant  of  a  constitutional  office  but  is,  rather,  a  private  party  who  has  assumed  or  been  delegated 
some  federal  responsibilities. 

"   See,  e.g.,  Seattle  Master  Builders.  786  F.2d  at  1364-66.    The  particular  state  officials  at  issue  were 
serving  on  an  entity  created  by  an  interstate  compact  established  with  the  consent  of  Congress,  but  that  fact  is 
not  significant  for  Appointments  Clause  purposes.    The  crucial  point  was  that  "[t]he  appointment,  salaries  and 
direction"  of  the  officials  were  "state-derived";    "the  states  ultimately  empower  the  [officials]  to  carry  out  their 
duties."   Id  at  1365.    TTie  Supreme  Court's  recent  dei;ision  in  New  York  v.  United  States,  112  S.  Ct.  2408 
(1992),  which  held  that  Congress  cannot  "commandeer"  state  officials  to  serve  federal  regulatory  purposes, 
reenforces  this  conclusion.    Where  state  officials  do  exercise  significant  authority  under  or  with  respect  to 

-24- 


91 


Constitutional  Separation  of  Powers 


Claims  Act,"  and  plaintiffs  under  the  citizen  suit  provisions  of  the  Clean  Water  Act.*'' 
The  same  conclusion  should  apply  to  the  members  of  multinational  or  international  entities 
who  are  not  appointed  to  represent  the  United  States.''  We  believe  that  the  Appointments 


federal  law,  they  do  so  as  state  officials,  by  the  decision  and  under  the  ultimate  authority  of  the  state. 

Metropolitan  Washington  Airports  Authority  v.  Citizens  for  the  Abatement  of  Aircraft  Noise.  Inc.,  501 
U.S.  252  (1991).  does  not  suggest  a  different  conclusion.  The  constitutional  issue  in  that  case  was  the  validity 
of  a  statutory  provision  subjecting  the  Airports  Authority  "to  the  veto  power  of  a  Board  of  Review  composed 
of  members  of  Congress  purportedly  "acting  'in  their  individual  capacities.'"  Id^  at  270.  The  Supreme  Court 
held  that  the  Board  in  fact  acted  as  an  agent  of  Congress  and  that  the  Board's  veto  power  therefore  represented 
an  unconstitutional  enlargement  of  congressional  authorit)'.  Nothing  in  the  Court's  opinion  suggests  that  there 
would  have  been  any  constitutional  problem  if  Congress  had  delegated  the  same  power  to  the  Authority  subject 
to  review  by  the  executive  branch. 

"    See  Techworld  Dev.  Corp.  v.  DC.  Preservation  League.  648  F.  Supp.  106.  1 15-17  (D.D.C.  1986). 

"    We  believe  that  United  States  ex  rel.  Kelly  v.  Boeing  Co..  9  F.3d  743,  757-59  (9tb  Cir.  1993)  (rejecting 
Appointments  Clause  challenge  to  False  Claims  Act),  cert,  denied.  114  S.  Ct.  1125  (1994).  reached  the  correct 
result  but  through  an  incorrect  line  of  analysis.    See  id  at  758  (Clause  not  violated  because  of  the  relative 
modesty  of  the  authorit)'  exercised  by  the  relator).    The  better  analysis,  in  our  view,  is  that  of  the  court  in 
United  States  ex  rel.  Burch  v.  Piqua  Engineering.  Inc.,  803  F.  Supp.  115  (S.D.  Ohio  1992),  which  held  that 
"because  qui  tarn  plaintiffs  are  not  officers  of  the  United  States,  the  FCA  does  not  violate  the  Appointments 
Clause."    li  at  120.    We  now  disapprove  the  Appointments  Clause  analysis  and  conclusion  of  an  earlier 
opinion  of  this  Office.  Constitutionality  of  the  Qui  Tarn  Provisions  of  the  False  Claims  Act.  13  Op.  O.L.C.  249 
(1989)  (preliminary  print)  (arguing  that  the  qui  tam  provisions  violate  the  Clause). 

^   Here  the  Court  phrased  its  analysis  in  terms  of  separation  of  powers,  but  the  challenge  to  the  statute  was. 
at  its  core,  based  on  the  Appointments  Clause.    See  Chesapeake  Bay  Found,  v.  Bethlehem  Steel  Corp..  652  F. 
Supp.  620,  624  (D.  Md.  1987)  (Buckley  v.  Valeo.  424  U.S.  1  (1976)  (per  curiam),  "does  not  stand  for  the 
proposition  .  .  .  that  private  persons  may  not  enforce  any  federal  laws  simply  because  the_\  are  not  Officers  of 
the  United  States  appointed  in  accordance  with  Article  D  of  the  Constitution"). 

**   At  least  where  these  entities  are  created  on  an  ad  hoc  or  temporary  basis,  there  is  a  long  historical 
pedigree  for  the  argument  that  even  the  United  States  representatives  need  not  be  appointed  in  accordance  with 
Article  11.    See,  e.g.,  Alexander  Hamilton,  The  Defence  No.  37  (Jan.  6,  1796),  reprinted  in  20  The  Papers  of 
Alexander  Hamilton  13,  20  (Harold  C.  Syrett  ed.,  1974): 

As  to  what  respects  the  Commissioners  agreed  to  be  appointed  [under  the  Jay  Treaty  with 
Great  Britain],  they  are  not  in  a  strict  sense  OFFICERS.    They  are  arbitrators  benieen  the  two 
Countries.    Though  in  the  Constitutions,  both  of  the  U[nited]  States  and  of  most  of  the 
Individual  states,  a  particular  mode  of  appointing  officers  is  designated,  yet  in  practice  it  has 
not  been  deemed  a  violation  of  the  provision  to  appoint  Commissioners  or  special  Agents  for 
special  purposes  in  a  different  mode. 

The  traditional  view  of  the  Attorneys  General  has  been  that  the  members  of  international  commissions  hold  "an 
office  or  employment  emanating  from  the  general  treaty-making  power,  and  created  by  it  and"  the  foreign 
nation(s)  involved  and  that  members  are  not  constitutional  officers.    Office  —  Compensation,  22  Op.  Att'y  Gen. 
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Clause  doubts  sometimes  voiced  about  legislation  requiring  the  concurrence  of  state  or  local 
officials,  Indian  tribes,  or  private  persons  as  a  condition  precedent  to  federal  action  are 
equally  without  merit." 

Determining  whether  an  individual  occupies  a  position  of  private  employment  or 
federal  employment  can  pose  difficult  questions.    The  Supreme  Court  recently  set  forth  rules 
for  making  this  determination  in  Lebron  v.  National  Railroad  Passenger  Corp..  115  S.  Ct. 
961  (1995).   There,  the  Court  found  itself  faced  with  the  question  of  whether  Amtrak  is  a 
private  corporation  or  an  agency  of  the  government.    Amtrak  is  chartered  by  Congress  and 
incorporated  under  the  District  of  Columbia  Business  Corporation  Act.    Id  at  967.   The 
organic  statute  expressly  provides  that  Amtrak  "shall  be  operated  and  managed  as  a  for-profit 
corporation,  and  is  not  a  department,  agency,  or  instrumentality  of  the  United  States 
Government."    49  U.S.C.  §  24301  (a)(2)-(3).   The  Court  ruled  that  this  provision  "is 
assuredly  dispositive  of  Amtrak's  status  as  a  Government  entity  for  purposes  of  matters  that 
are  within  Congress'  control  ....     But  it  is  not  for  Congress  to  make  the  final 
determination  of  Amtrak "s  status  as  a  government  entity  for  purposes  of  determining  the 
constitutional  rights  of  citizens  affected  by  its  actions."    115  S.  Ct.  at  971. 

However,  the  Court  held  that  an  entity  is  "what  the  Constitution  regards  as  the 
Government,"  if  the  entity  is  government-created  and  government-controlled.    Id^  at  971. 
Because  Amtrak  was  created  "by  special  law  for  the  furtherance  of  governmental  objectives," 
it  is  government-created.™   Id  at  974.    Because  federally  appointed  members  of  Aintrak"s 
governing  board  hold  "voting  control"  and  there  is  no  provision  for  this  government  control 
to  sunset,  Amtrak  is  government-controlled.    The  Court  contrasted  Conrail,  which  it 
determined  is  not  what  the  Constitution  regards  as  the  government.    By  statute  the  federal 
government  appoints  a  voting  majority  of  Conrail's  board  of  directors.    Nevertheless,  the 
Court  held  that  Conrail  is  not  part  of  the  government,  because  the  government's  voting 
control  will  shift  to  the  private  shareholders  if  Conrail's  debt  to  the  federal  government  falls 
below  half  of  its  total  indebtedness  and  because  "'[t]he  responsibilities  of  the  federal  directors 
are  not  different  from  those  of  the  other  directors  -  to  operate  Conrail  at  a  profit  for  the 
benefit  of  its  shareholders'  —  which  contrasts  with  the  public-interest  'goals'  set  forth  in 


184,  186  (1898). 

"    Some  of  our  prior  opinions  express  such  concerns.    Because  that  view,  we  now  conclude,  cannot  be 
reconciled  with  Appointments  Clause  principles  or  caselaw,  we  expressly  disavow  it. 

™   The  Court  also  referred  to  this  as  a  'policy-implementing"  role.    Id^  at  973.    This  is  to  distinguish 
government  agencies  and  instrumentalities,  such  as  Amtrak,  from  truly  private  corporations  that,  though  created 
pursuant  to  statutory  authority,  do  not  implement  any  government  policy,  but  instead  pursue  profit  and  the 
policies  of  their  shareholders. 
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Anitrak's  charter."    Id  (quoting  Regional  RaU  Reorganization  Act  Cases.  419  U.S.  102,  152 
(1974)).'" 

d.   Summarj'.    An  appointee  (1)  to  a  position  of  employment  (2)  within  the  federal 
government  (3)  that  carries  significant  authority  pursuant  to  the  laws  of  the  United  States  is 
required  to  be  an  "Officer  of  the  United  States."    Each  of  these  three  conditions  is 
independent,  and  all  three  must  be  met  in  order  for  the  position  to  be  subject  to  the 
requirements  of  the  Appointments  Clause. 

We  recently  applied  this  principle  in  determining  whether  the  Appointments  Clause 
represents  a  blanket  proscription  against  participation  by  the  federal  government  in  binding 
arbitration.    Typically,  arbitrators  are  private  individuals  chosen  by  the  parties  to  the  dispute. 
In  a  binding  arbitration,  the  decision  of  the  arbitrators  is  mandatory  upon  the  parties,  subject 
only  to  limited  judicial  review.    The  view  that  the  Appointments  Clause  prohibits  federal 
government  participation  in  binding  arbitration  proceeds  from  the  misinterpretation  of 
Buckley  discussed  above.    We  reasoned  that  although  it  is  "beyond  dispute  that  arbitrators 


"    In  some  passages,  the  Court  spoke  In  terms  of  the  First  Amendment  and  individual  rights,  for  instance: 

We  hold  that  where,  as  here,  the  Govemmenl  creates  a  corporation  by  special  law,  for  the 
furtherance  of  governmental  objectives,  and  retains  for  itself  permanent  authoritv'  to  appoint  a 
majority  of  the  directors  of  that  corporation,  the  corporation  is  part  of  the  Government  for 
purposes  of  the  First  Amendment. 

Id.    We  do  not,  however,  believe  that  the  Court  meant  to  imply  that  it  is  within  Congress's  power  to  exempt 
federal  instrumentalities  from  the  Constitution's  structural  requirements,  such  as  the  Appointments  Clause  and 
the  separation  of  powers  doctrine,  that  apply  to  all  other  federal  agencies.    We  believe  instead  that  the 
references  to  individual  rights  are  explained  by  two  considerations.    First,  the  issue  in  the  case  was  whether 
Amtrak  had  violated  the  petitioner's  First  Amendment  rights,  and  so  did  not  raise  an)'  structural  issues. 
Second,  the  Constitution  imposes  certain  obligations  on  all  government  entities,  state  as  well  as  federal.    In 
other  words,  not  all  govenmient  entities,  within  Lebron's  defmition.  are  part  of  the  federal  government;  many 
are  part  of  a  state  or  local  government  or  of  an  interstate  compact.    See  id.  at  973  (citing  Pennsylvania  v.  Board 
of  Directors  of  City  Trusts.  353  U.S.  230  (1957)  (per  curiam)).    TTiese  latter  entities  are  not  subject  to  the 
separation  of  powers  doctrine  or  the  Appointments  Clause.    Because  the  Court  was  concerned  with  all  entities 
that  the  Constitution  regards  as  within  the  government,  not  just  the  federal  government,  it  naturally  phrased  its 
opinion  in  terms  of  the  obligations  that  apply  to  all  organs  of  government,  not  just  the  organs  of  the  federal 
government.    Ultimately,  we  can  conceive  of  no  principled  basis  for  distinguishing  between  the  status  of  a 
federal  entity  vis-a-vis  constitutional  obligations  relating  to  individual  rights  and  vis-a-vis  the  structural 
obligations  that  the  Constitution  imposes  on  federal  entities.    See  Brief  of  Appellant  United  States,  Wilkinson  v. 
United  States,  Nos.  95-5144,  91-5174  (D.C.  Cir.  Nov.  22,  1995).    It  therefore  is  not  surprising  that  the  Court 
did  not  consistently  limit  its  language  to  individual  rights.    See,  e.g..  Lebron,  115  S.  Ct.  at  973  ("It  surely 
cannot  be  that  government,  state  or  federal,  is  able  to  evade  the  most  solemn  obligations  imposed  in  the 
Constitution  by  simply  resorting  to  the  corporate  form.").    Ttus,  we  do  not  believe  that  Congress  may  evade 
the  "solemn  obligations"  of  the  doctrine  of  separation  of  powers  by  resorting  to  the  corporate  form  any  more 
than  it  may  evade  the  obligations  of  the  Bill  of  Rights  through  this  artifice. 
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exercise  significant  authority,  at  least  in  the  context  of  binding  arbitration  involving  the 
federal  government,"^'  the  standard  binding  arbitration  mechanism  does  not  implicate  the 
Appointments  Clause.   Arbitrators 

are  manifestly  private  actors  who  are,  at  most,  independent  contractors  to, 
rather  than  employees  of,  the  federal  government.    Arbitrators  are  retained  for 
a  single  matter,  their  service  expires  at  the  resolution  of  that  matter,  and  they 
fix  their  own  compensation.    Hence,  their  service  does  not  bear  the  hallmarks 
of  a  constitutional  office  ~  tenure,  duration,  emoluments,  and  continuing 
duties.    Consequently,  arbitrators  do  not  occupy  a  position  of  employment 
within  the  federal  government,  and  it  cannot  be  said  that  they  are  officers  of 
the  United  Slates.    Because  arbitrators  are  not  officers,  the  Appointments 
Clause  does  not  place  any  requirements  or  restrictions  on  the  manner  in  which 
they  are  chosen. 

Memorandum  for  John  Schmidt,  Associate  Attorney  General,  from  Walter  Bellinger, 
Assistant  Attorney  General,  re:  Constitutional  Limitations  on  Federal  Government 
Participation  in  Binding  Arbitration,  at  10  (Sept.  7,  1995)."   The  only  case  that  to  our 
knowledge  addresses  this  question  agreed  with  our  analysis  and  conclusion,  and  held  that  the 
Appointments  Clause  does  not  prohibit  the  federal  government  from  entering  into  binding 
arbitration.    See  Tenaska  Washington  Partners  v.  United  States.  34  F.  CI.  434,  440  (1995) 
("the  OLC  Memorandum  is  a  thorough  and  persuasive  analysis"). 

2.   \Mio  May  Be  an  Inferior  Officer?   Since  all  officers  of  the  United  States  may  be 
appointed  by  the  President  with  the  advice  and  consent  of  the  Senate,  the  only  Appointments 
Clause  significance  to  the  distinction  between  principal  and  inferior  officers  lies  in 
Congress's  ability  to  provide  for  the  appointment  of  inferior  officers  by  one  of  the  alternative 
means  listed  in  the  Clause.    The  Supreme  Court  has  obser\'ed  that  "[t]he  line  between 
'inferior"  and  'principal'  officers  is  one  that  is  far  from  clear,  and  the  Framers  provided  little 
guidance  into  where  it  should  be  drawn."    Morrison  v.  Olson.  487  U.S.  654,  671  (1988). 


'^  Memorandum  for  John  Schmidt,  Associate  Attorney  General,  from  Walter  Dellinger,  Assistant  Attorney 
General,  re;  Constitutional  Limitations  on  Federal  Government  Participation  in  Binding  Arbitration,  at  10  (Sept. 
7,  1995). 

'^    We  nevertheless  noted  that  it  is  possible  for  a  theoretical  binding  arbitration  mechanism  to  run  afoul  of 
the  Appointments  Clause.    As  indicated,  arbitrators  whose  sole  or  collective  decisions  are  binding  on  the 
government  exercise  significant  authority.    If  any  such  arbitrator  were  to  occupy  a  position  of  employment 
within  the  federal  government,  that  arbitrator  would  be  required  to  be  appointed  in  conformity  with  the 
Appointments  Clause.    See  Freytag  v.  Commissioner.  501  U.S.  868,  881  (1991).    Thus,  if  a  federal  agency 
were  to  conduct  binding  arbitrations  and  to  employ  arbitrators  with  whom  it  provided  all  relevant  attributes  of 
an  office,  all  such  arbitrators  would  be  required  to  be  appointed  in  conformity  with  the  Appointments  Clause. 
See  Federal  Government  Participation  in  Binding  Arbitration,  at  13. 

-28- 


95 

Mr.  Shiffrin.  I  believe  committee  staff  has  been  given  a  couple 
pages  of  the  opinion  relevant  to  the  appointments  clause  issue  that 
is  before  the  subcommittee  that  has  at  least  been  raised  by  Profes- 
sor Yoo.  His  thesis  is  somehow  that  anyone  who  enforces  Federal 
law  or  performs  a  Federal  function  is  required  to  be  appointed 
under  the  appointments  clause.  That  is  simply  not  true. 

If  I  may  quote  from  a  portion  of  our  opinion: 

Finally,  United  States  v.  Hartwell  and  other  major  decisions  defining  "officers  of 
the  United  States"  all  reflect  the  historical  understanding  that  a  constitutional  offi- 
cer as  an  individual  who  is  appointed  to  his  or  her  office  by  the  Federal  Govern- 
ment. The  appointments  clause  is  simply  not  implicated  when  significant  authority 
is  devolved  upon  non-Federal  actors. 

The  appointments  clause  only  applies  to  Federal  actors.  If  they 
exercise  significant  authority,  they  must  be  appointed  in  conformity 
with  the  appointments  clause.  State  Grovemors  who  are  given  au- 
thority under  various  statutes,  individuals  who  are  given  authority 
under  various  statutes,  like  the  False  Claims  Act — they  do  not 
have  to  be  appointed  in  conformity  with  the  appointments  clause. 
So  this  is  a  complete  nonissue. 

I  believe.  Senator  Kyi,  you  were  a  prosecutor  at  one  time,  and 
I  have  been  a  prosecutor  a  long  time  in  my  career  and  one  of  the 
arguments  that  is  often  made  to  a  jury  when  a  witness  has  stated 
a  falsehood  is  the  principle  of  unus  falsis  in  omnibus.  I  wish  you 
would  consider  that.  With  all  due  respect  to  Professor  Yoo,  he  is 
just  dead  wrong  about  the  appointments  clause. 

To  show  you  the  error  of  his  ways,  in  his  printed  testimony  he 
cites  the  leading  case,  Buckley  v.  Valeo,  which  struck  down  certain 
provisions  of  the  Federal  election  laws  on  the  basis  of  the  appoint- 
ments clause.  The  quote  is: 

Any  appointee  exercising  significant  authority  pursuant  to  the  laws  of  the  United 
States  is  an  officer  of  the  United  States  and  must  therefore  be  appointed  in  the 
manner  prescribed  by  section  2,  clause  2,  of  article  II. 

His  next  sentence  is  not  in  quotes;  that  is,  if  someone  who  exer- 
cises power  under  the  laws  of  the  Federal  Government  has  not  un- 
dergone appointment  according  to  this  clause,  the  Supreme  Court 
will  invalidate  the  actions.  No,  it  is  not  "someone."  It  is  only  ap- 
pointees. 

I  will  be  happy  to  address  any  questions  of  the  subcommittee.  I 
have  with  me  today  Bernard  Seward  from  the  Arms  Control  and 
Disarmament  Agency,  who  would  be  available  if  there  are  any 
technical  questions  on  aspects  of  the  treaty  or  the  implementing 
legislation.  I  would  invite  him  up  here,  if  that  is 

Senator  Brown.  Surely.  You  are  more  than  welcome  to  come  up. 

Mr.  Shiffrin,  let  me  thank  you  for  your  remarks  and  also  for  your 
written  testimony  that  is  included  in  the  record.  It  is  to  the  point 
and  it  is  very  relevant  and  it  is  helpful  to  us  in  our  deliberations. 

I  want  to  ask  you  a  question  that  you  deal  with  on  page  6  of  your 
written  testimony.  You  in  a  very  helpful  way  go  through  the  show- 
ing that  is  required  for  the  issuance  of  an  administrative  warrant, 
basically  under  the  phrase  of  the  finding  of  administrative  probable 
cause,  and  you  outline  three  areas  that  have  to  be  shovvn.  In  look- 
ing at  those,  I  do  not  see  the  requirement  of  an  indication  of  proof 
or  even  an  indication  of  a  violation.  Is  that  a  correct  reading?  Is 
it  a  fair  reading? 
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Mr.  Shiffrin.  That  is  a  correct  reading  and  that  is  consistent 
with  the  Supreme  Court  of  the  United  States'  holding.  There 
seemed  to  have  been  some  bit  of  confusion,  or  worse,  on  the  part 
of  some  members  of  the  first  panel  here  as  to — and  I  understand 
that  Mr.  Pilon  disagrees  with  the  whole  concept  of  administrative 
search  warrant,  but  it  is  not,  I  think,  for  me  or  for  you,  with  all 
due  respect.  Senator,  to  question  that  at  this  point  because  the  Su- 
preme Court  has  time  and  time  again  upheld  the  validity  of  admin- 
istrative search  warrants  in  the  absence  of  any  specific  showing 
that  there  is  a  violation  occurring. 

If  you  recall  the  history  of 

Senator  Brown.  I  think  that  is  a  fair  comment.  Obviously,  we 
end  up  having  other  considerations  when  we  draft  the  implementa- 
tion statute,  but  I  appreciate  the  point  you  are  making.  Gro  ahead. 

Mr.  Shiffrin.  I  was  just  going  to  say  if  you  recall  the  history  of 
the  administrative  warrant,  in  a  case  called  Frank  v.  Maryland  the 
Supreme  Court  had  ruled  that  no  warrant  was  necessary  to  con- 
duct an  administrative  search.  Subsequently,  in  the  companion 
cases  of  Camara  and  See,  the  Supreme  Court  said,  now,  wait  a 
minute,  that  is  not  right.  If  you  are  going  to  be  searching  either 
a  commercial  enterprise,  in  See,  or  a  home,  you  need  a  search  war- 
rant, but  you  do  not  need  a  criminal  search  warrant. 

The  test,  as  set  out  in  the  more  recent  case  of  Marshall  v.  Bar- 
low's, was  that  for  purposes  of  an  administrative  search  such  as 
this,  probable  cause  justifying  the  issuance  of  a  warrant  may  be 
based  not  only  on  specific  evidence  of  an  existing  violation.  I  think, 
Senator  Kyi,  you  may  have  asked  a  question  about  what  happens 
when  you  do  have  suspicion.  The  Supreme  Court  said  you  can  still 
use  an  administrative  warrant,  but  they  went  on  to  say  that  but 
also — in  other  words,  in  the  absence  of  a  specific  showing,  reason- 
able legislative  or  administrative  standards  for  conducting  an  in- 
spection are  satisfied  with  respect  to  the  particular  establishment. 
Those  reasonable  administrative  standards  are  precisely  what  is 
set  out  in  the  treaty  and  in  the  implementing  legislation,  as  draft- 
ed. 

Senator  Brown.  Senator  Kyi. 

Senator  Kyl.  Thank  you.  By  the  way,  I  was  not  a  prosecutor,  the 
record  should  reflect  that. 

Senator  Brown.  Well,  you  seem  like  a  prosecutor.  [Laughter.] 

Senator  Kyl.  Yes.  Maybe  that  is  the  problem.  In  that  event,  let's 
get  to  it  here.  I  will  have  a  broader  point,  but  on  this  very  point 
that  we  are  discussing,  the  theory  of  the  administrative  warrant — 
and  you  specifically  note  in  your  testimony  that  these  routine  in- 
spection warrants — it  is  on  page  2  of  your  testimony — would  be 
based  upon  a  neutral  and  objective  criteria  which  is  the  basis  for 
the  administrative  warrant.  Is  that  correct? 

Mr.  Shiffrin.  Correct. 

Senator  Kyl.  And  so  the  theory  is,  for  example,  if  you  are  OSHA, 
you  don't  have  to  decide  that  somebody  might  be  violating.  Every 
now  and  then,  you  need  to  go  inspect  a  facility  and  help  them  out 
or  see  if  they  are  engaged  in  a  violation.  But  if  you  have  reason 
to  believe  that  somebody  is  violating  the  law  and  you  are  going  to 
use  the  evidence  you  seize,  then  you  get  a  search  warrant  rather 
than  a  warrant  based  on  neutral  and  objective  criteria. 
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Mr.  Shiffrin.  Not  necessarily,  Senator.  If  you  have  suspicion, 
you  may  still  conduct  a  search  pursuant  to  an  administrative  war- 
rant and  if  you  uncover  evidence  of  criminality  there,  you  may 
seize  the  evidence  and  it  may  be  admitted  in  court. 

Senator  Kyl.  Is  it  your  testimony  that — but  wait  a  minute.  We 
are  off  on  a  legal  point.  Your  testimony  was  that  neutral  and  objec- 
tive criteria  would  be  the  basis  for  the  routine  inspection  warrant 
obtained  under  the  treaty. 

Mr.  Shiffrin.  In  most  cases.  I  mean,  if  I  didn't  say  that  in  my — 
in  most  cases,  they  would  be  suspicionless. 

Senator  Kyl.  OK,  that  is  the  point  here,  but  that  is  not  consist- 
ent with  the  treaty.  I  mean,  in  the  verification  annex  on  part  VII, 
paragraph  20,  under  Inspections,  it  states: 

In  selecting  particular  plant  sites  for  inspection  and  deciding  on  the  frequency 
and  intensity  of  inspections,  the  Technical  Secretariat  shall  give  due  consideration 
to  the  risk  to  the  object  and  purpose  of  this  Convention  posed  by  the  relevant  chemi- 
cal, the  characteristics  of  the  plant  site,  nature  of  activities  carried  out  there,  *  *  *. 

In  other  words,  the  inspection  is  not  a  neutral  and  objective  cri- 
teria. The  inspection  is  based  upon  the  risk  of  a  violation  here,  the 
risk  that  this  entity  might  be  violating  the  treaty. 

Mr.  Shiffrin.  I  think  that  is  a  misinterpretation  of  risk.  Senator, 
with  all  due  respect,  and  unless  ACDA  corrects  me 

Senator  Kyl.  Well,  what  else  does  it  mean? 

Mr.  Shiffrin.  Risk,  I  think,  is  precisely  what  was  contemplated 
in  Camara  and  See,  and  that  is  you  don't — for  fire  code  violations, 
for  example,  you  would  check  out  the  building  that  had  the  most 
possibility  of  fire  code  violations,  not  based  on  any  suspicion  that 
they  are,  in  fact,  violating,  but  why  would  you  check  out  the  plant 
that  has  one  220  line  running  through  it  as  opposed  to  1,000  220 
line  running  into  it? 

Senator  Kyl.  Sure.  That  is  not  a  neutral 

Mr.  Shiffrin.  That  is  neutral  and  objective,  as  opposed  to  sus- 
picion-based. It  is  not  suspicion-based. 

Senator  Kyl.  Well,  at  a  minimum,  this  creates  a  question  of 
whether  or  not  you  could  base  a  warrant  on  that  kind  of  deter- 
mination. Now,  we  are  going  to  have  to  ensure  that  U.S.  citizens 
are  protected  from  unwarranted  searches.  You  said  that  under  the 
implementing  legislation — and  I  think  your  quotation  was  directly, 
all  searches  will  either  be  by  consent  or  by  warrant,  except  in  the 
extreme  circumstance  that  we  all  agree  doesn't  apply.  But  that  is 
not  what  the  implementing  legislation  provides  for  right  now,  so  we 
would  have  to  provide  for  warrants.  It  says  "may." 

Mr.  Shiffrin.  Well,  if  you  parse  the  language  very  carefully,  and 
I  need  it  in  front  of  me,  but 

Senator  Kyl.  If  we  have  to  parse  it  this  carefully,  we  may  need 
the 

Mr.  Shiffrin.  The  "may"  doesn't  preclude  the  requirement  of 
warrants  because 

Senator  Kyl.  No,  no.  I  understand  it  doesn't  preclude  it.  The 
question  is,  does  your  statement  that  it  will  be  done  either  by  con- 
sent or  by  warrant  accurately  state  the  status  of  the  existing 

Mr.  Shiffrin.  I  beheve  so.  That  is  our  interpretation  because 
there  is  a  clause  before  the  "may,"  and  that  is  "Before  or  after  seek- 
ing such  consent."  We  may  wish  to  get  a  warrant — we  are  not  obli- 
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gated — we  may  wish  to  get  a  warrant  before  consent  is  even  re- 
quested and  that  is  why  the  "may"  is  in  there.  It  would  make  no 
sense  to  say  "is  required  to  seek  a  search  warrant"  because  the 
opening  clause  is  "Before  or  after  seeking  such  consent." 

Senator  Kyl.  Let  me  just  get  to  the  bottom  line  here.  Do  you  be- 
lieve that  the  implementing  legislation  should  be  amended  to  clear- 
ly provide  for  a  U.S.  constitutionally  protected  warrant  either  in 
the  routine  or  challenge  inspection  context? 

Mr.  Shiffrin.  We  would  have  no  objection  to  a  requirement  that 
a  warrant  be  obtained  whenever  there  is  the  absence  of  consent  or 
exigent  circumstances. 

Senator  Kyl.  Do  you  believe  that  the  implementing  legislation 
adequately,  in  a  constitutional  sense,  provides  for  that  at  this 
point? 

Mr.  Shiffrin.  I  believe  it  does.  The  statute  itself  would  not  be 
unconstitutional.  In  the  case,  the  sort  of  one-in-a-million  case,  that 
notwithstanding  the  position  of  the  administration,  a  routine 
search  is  conducted  without  consent  and  a  warrant  is  not  obtained, 
then  there  would  be  a  violation  of  U.S.  law. 

Senator  Kyl.  And  so  the  Department  of  Justice  is  prepared  at 
this  point  to  agree  that  if  it  is  not  clear,  then  it  should  be  amended 
to  be  made  clear  that  the  searches  would  have  to  be  in  conformity 
with  your  testimony  here,  subject  to  either  consent  or  a  warrant  of 
one  kind  or  the  other? 

Mr.  Shiffrin.  We  believe  it  is  adequately  clear  in  the  implement- 
ing legislation. 

Senator  Kyl.  Would  you  then  oppose  changing  the  implementing 
legislation? 

Mr.  Shiffrin.  I  do  not  believe  so. 

Senator  Kyl.  OK,  so  you  would  not  oppose  changing  the  legisla- 
tion to  make  that  crystal  clear? 

Mr.  Shiffrin.  Correct. 

Senator  Kyl.  And  how  about  on  the  fifth  amendment  warning 
issue  that  was  raised  by  Judge  Bork?  In  fact,  it  was  testified  to 
here  by  one  of  the  other  witnesses;  I  think  Professor  Kellman. 

Mr.  Shiffrin.  I  think  as  I  mentioned  yesterday  in  the  briefing. 
Senator,  I  am  totally  confused  on  this.  There  is  no  obligation  under 
this  statute  that  would  in  any  way  trump  someone's  fifth  amend- 
ment rights. 

Senator  Kyl.  No,  no.  We  all  agree  to  that.  The  question  is  inspec- 
tors show  up  at  your  door  and  do  you  have  to  provide  a  warning 
to  them.  Now,  we  are  going  to  ask  you  some  questions  here  and 
if  you  think 

Mr.  Shiffrin.  A  Miranda  warning? 

Senator  Kyl.  Yes. 

Mr.  Shiffrin.  Absolutely  not.  I  mean,  they  are  not  in  custody. 
Miranda  only  applies  to  custody. 

Senator  Kyl.  So  is  it  the  Department  of  Justice's  position  that 
there  should  be  no  provision  in  the  legislation  to  advise  people  that 
statements  that  they  made  could  be  used  against  them  if  they  an- 
swer all  of  the  questions  that  are  asked? 

Mr.  Shiffrin.  That  is  correct  because  it  would  be  so  anomalous. 
We  have  all  kinds  of  provisions  requiring  people  to  provide  certain 
information,  and  to  single  out  one  and  say  in  this  case  you  get  Mi- 
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randa  warnings,  I  think,  would  jeopardize  a  lot  of  reporting 
schemes  throughout  the  U.S.  Code. 

Senator  Kyl.  Well,  it  wouldn't  jeopardize  them  if  they  are  simply 
not  covered  by  the  legislation. 

Mr.  Shiffrin.  No.  Someone  would  argue,  I  didn't  get  Miranda 
warnings,  Miranda  warnings  were  provided  in  other  statutes  and 
they  were  put  in  there 

Senator  Kyl.  That  is  why  I  didn't  characterize  this  as  a  Miranda 
warning.  But  the  problem  here  is — and  it  goes  to  the  appointments 
clause  issue,  which  I  will  conclude  with,  but  you  don't  have  an 
OSHA  inspector.  You  have  a  team  of  international  inspectors, 
somebody  from  Pakistan,  somebody  from  France,  and  somebody 
from  India.  This  is  a  different  situation,  and  this  would  be  the  first 
time  in  history  that  U.S.  citizens  are  specifically  subject  to  a  crimi- 
nal penalty  by  virtue  of  the  action  of  foreign  officers,  and  it  may 
require  something  unique  because  we  have  never  done  this  before. 

How  about  the  other  fifth  amendment  issue,  the  potential  taking 
as  a  result  of  the  inability  to  protect  commercial  secrets? 

Mr.  Shiffrin.  Well,  it  assumes,  I  think,  a  state  of  affairs  that 
may  be  somewhat  misleading,  and  that  is  you  started  with  inability 
to  protect.  The  convention  regime  and  the  statute  all  go  to  great 
lengths  to  include  protective  measures  with  regard  to  CBI. 

Senator  Kyl.  Let  me  just  say  from  an  intelligence  point  of  view 
that  I  don't  think  anybody  believes  that  a  state  which  wants  to 
learn  industrial  secrets  from  you  will  not  be  able  to  increase  their 
knowledge  as  a  result  of  the  inspections.  That  is  the  entire  theory 
upon  which  our  intelligence  community  thinks  there  are  marginal 
benefits  to  our  ability  to  go  into  plants,  and  industrial  espionage 
in  terms  of  learning  the  process  is  no  different  than  learning  that 
there  has  been  a  violation.  You  use  the  same  instruments;  you  go 
through  the  same  questioning  process,  the  same  viewing  process, 
and  so  on. 

Mr.  Shiffrin.  My  second  point  is  that  this  potential  exists  today. 
There  is  no  way  to  prevent  Dow  from  paying  off  an  EPA  inspector 
when  he  inspects  Monsanto.  That  can  happen.  It  may  very  well 
happen.  I  don't  know  if  it  does  or  not,  but  we  have  to  assume,  just 
as  our  inspectors  are  dedicated  civil  servants,  that  the  people  who 
will  be  selected  to  do  the  inspections  will,  in  fact,  be  abiding  by  the 
law  because  that  is  what  is  required.  You  are  suggesting  a  state 
of  affairs  where  they  would  act  in  violation  of  the  treaty. 

Senator  Kyl.  A  good  lawyer  always  protects  against  the  viola- 
tion. Is  the  Department  of  Justice  simply  willing  to  put  its  faith  in 
the  inspectors  from  other  countries  that  there  will  be  no  industrial 
espionage? 

Mr.  Shiffrin.  Absolutely  not.  I  mean,  how  could  I  guarantee 
that? 

Senator  Kyl.  Well,  that  is  what  I  am  asking.  I  mean,  there  is 
an  argument  on  the  one  hand  that  we  can  fix  everything  through 
implementing  legislation,  and  issues  have  been  raised  now.  I  am 
just  asking  you,  is  it  the  Department  of  Justice's  position  that  we 
should  fix  this  through  implementing  legislation,  or  would  you 
have  objection  if  we  thought  we  should  and  we  tried  to  do  it?  That 
is  all  I  am  asking. 
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Mr.  Shiffrin.  I  would  have  no  objection  to  trying  to  strengthen 
the  protection  for  U.S.  industry.  I  mean,  one  of  the  things  that  has 
been  suggested  is  some  kind  of  compensation  scheme.  This  isn't 
new  today.  Various  commentators  over  the  years  have  suggested 
some  sort  of  compensation  scheme. 

Don't  forget,  many  of  these  searches  are  going  to  be  done  under 
a  protocol  of  managed  access,  especially  the  challenge  searches, 
where,  in  fact,  companies  are  given  the  ability  to  shroud  sensitive 
information,  to  segregate  sensitive  files.  Again,  methinks  some 
doth  protest  too  much,  perhaps  not  any  of  the  witnesses  here 
today,  but  yesterday  one  of  the  witnesses  talked  about  the  residue 
that  was  left  in  a  mass  spectrometer.  And  it  occurred  to  me,  well, 
gee,  why  can't  you  flush  it  out?  I  mean,  why  couldn't  we  just  re- 
quire that  they  put  some  flushing — I  mean,  when  I  do  classified  in- 
formation, I  have  to  make  10  copies  after  that  with  a  grid  that 
flushes  out  any  copy  of  classified  information.  Why  can't  we  do  that 
to  a  mass  spectrometer?  Why  are  we  worried  about  residue  being 
taken  back  to  India? 

Senator  Kyl.  You  are  destroying  the  case  for  the  treaty  here.  The 
intelligence  people  will  ask  you  to  not  denigrate  their  ability  to 
learn  things  from  their  inspections  anymore,  I  suspect.  I  mean, 
they  have  all  kinds  of  ways  of  tr3dng  to  figure  out  from  what  they 
see,  you  know,  that  you  and  I  wouldn't  have  a  clue  of  what  it  really 
means. 

I  guess  I  won't  ask  you  again,  but  I  think  we  are  going  to  have 
to  understand  whether  the  administration  would  support  changes 
in  implementing  legislation  that  would  provide  guarantees  to 
American  citizens  and  businesses  even  though  someone  might 
think  that  they  are  not  well-founded.  If  they  are  not  well-founded, 
then  I  guess  I  would  ask  what  is  the  harm. 

A  final  point.  Professor  Yoo  is  not  here  to  respond  and  I  am  sure, 
Mr.  Chairman,  that  he  would  like  to  provide  a  brief  response  to  the 
attack  that  Mr.  Shiffrin  made  on  his  appointments  clause  argu- 
ment and  I  would  appreciate  the  opportunity  for  the  record  to  re- 
ceive that. 

I  would  simply  note,  in  closing,  this  point.  That  is  an  esoteric 
legal  debate,  I  appreciate,  but  when  I  go  back  home  and  try  to  ex- 
plain this  to  folks,  they  are  basically  going  to  say,  now,  wait  a 
minute,  let  me  get  this  straight;  for  the  first  time  in  history,  we 
are  going  to  have  non-U.S.  officials,  foreign  officials,  coming  into 
U.S.  citizens'  facilities  and  searching  for  violations  which  could  sub- 
ject our  own  people  to  criminal  penalties.  Under  the  treaty,  we  are 
required  to  provide  for  criminal  penalties  here  and  we  don't  have 
any  say  as  to  who  those  people  are.  We  are  not  guaranteed  a  posi- 
tion on  the  council. 

Do  you  think  this  is  right?  Shouldn't  you  have  provided  some 
protection  for  American  citizens  in  that  case?  I  mean,  these  are 
people  that  aren't  crazy  about  putting  U.S.  troops  under  U.N.  com- 
mand. So  for  the  first  time  ever  to  have  international  inspectors 
coming  into  a  private  business  and  performing  an  inspection  is  a 
new  and  somewhat  troubling  concept  to  a  lot  of  folks,  and  I  think 
they  deserve  to  have  their  legitimate  concern  here  dealt  with  in  a 
serious  way. 
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I  respect  the  fact  that  you  don't  agree  with  Mr.  Yoo's  argument. 
Somehow,  we  have  to  deal  with  that  issue,  whether  it  is  based 
upon  that  constitutional  argument  or  not.  So  in  a  general  sense,  I 
think  we  are  going  to  need  to  deal  with  it,  irrespective  of  the  mer- 
its of  that  particular  constitutional  argument. 

Mr.  Shiffrin.  I  appreciate  the  Senator's  concern.  In  a  way,  al- 
though I  did  mean  to  denigrate  Mr.  Yoo's  constitutional  argument, 
I  did  not  offer  any  attempt  to  denigrate  the  serious  concerns  that 
are  raised  here.  I  realize  this  is  a  difficult — the  treaty  itself  and  the 
implementing  legislation  is  a  difficult  issue,  but  without  being  face- 
tious about  this,  you  can  at  least  assure  your  constituency  of  one 
thing.  It  does  not  violate  the  appointments  clause. 

Senator  Kyl.  They  will  be  significantly  assured,  I  am  sure. 
Thank  you.  Thank  you,  Mr.  Chairman. 

Senator  Brown.  Just  a  couple  of  last  things.  With  regard  to  an 
administrative  search  warrant,  walk  me  through  that  process.  Let's 
say  somebody  shows  up  at  a  plant  with  a  search  warrant  issued 
under  the  administrative  guidelines.  How  does  the  subject  of  that 
search  warrant — what  provisions  are  there  for  them  to  raise  a 
question  of  whether  or  not  there  was  probable  cause  or  whether  it 
was  properly  issued? 

Mr.  Shiffrin.  Well,  I  know  this  came  up  earlier  with  one  of  the 
other  witnesses.  I  was  a  little  confused.  There  was  a  reference  to 
the  availability  or  nonavailability  of  injunctions.  The  difference  be- 
tween a  search  warrant  and  a  subpoena  is  you  can't  object  to  a 
search  warrant.  You  can  object  to  a  subpoena.  In  fact,  you  can  file 
a  motion  to  quash  or  a  motion  for  protective  order  in  court,  and 
that  is  why  a  subpoena  does  not  require  probable  cause. 

But  once  the  Government  has  probable  cause,  the  Grovernment 
gets  to  execute  that  warrant  immediately.  There  is  no  opportunity 
under  our  rule  41  or  any  other  statutory  provision  for  filing  some 
kind  of  pleading  to  object  to  a  search  warrant.  You  must  obey  the 
officers  executing  that  warrant  and  then  challenge  it  after  the  fact. 
That  has  been  the  jurisprudence  in  this  country  for  200  years.  So 
the  idea  that  a  plant  owner,  occupier,  can't  go  someplace  to  object 
to  the  warrant  and  challenge  the  probable  cause,  I  think,  just 
doesn't  square  with  what 

Senator  Brown.  What  we  have  been  doing  in  the  past? 

Mr.  Shiffrin.  Right,  what  we  do  here  in  this  country  under  tra- 
ditional search  warrant  law. 

Senator  Brown.  Am  I  correct  in  thinking  that  there  is  no  notice 
required  for  the  hearing  where  the  probable  cause  may  be  shown? 

Mr.  Shiffrin.  It  is  ex  parte.  It  is  just  like  what  takes  place  every 
day  in  judges'  chambers,  in  magistrates'  chambers  throughout  this 
country. 

Senator  Brown.  Let  me  give  you  a  hypothetical  which  may  not 
be  realistic  at  all,  but  in  an  age  where  at  least  there  are  stories 
of  industrial  espionage  I  think  it  will  at  least  be  talked  about.  Let  s 
assume  a  French  company  is  very  interested  in  a  process  that  an 
American  company  uses,  that  a  former  employee  of  that  French 
company  or  a  member  of  their  intelligence  unit  is  given  a  job  or 
gains  a  job  on  the  inspection  teams,  and  that  that  individual  is 
part  of  an  inspection  team  that  seeks  a  warrant  to  look  at  a  plant 
that  uses  this  process.  They  deliver  the  warrant. 
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How  does  the  company  protect  itself?  They  know  this  person  has 
an  interest  in  the  process.  They  know  he  has  worked  for  someone 
who  has  an  interest  in  the  process.  They  know  that  company  has 
tried  to  secure  their  proprietary  information  in  the  past.  How  do 
they  then  protect  themselves  from  this  individual  who  stands  at 
their  door  with  a  warrant? 

Mr.  Shiffrin.  I  think  there  are  two  protections,  and  perhaps  I 
would  defer  to  Mr.  Seward  on  this,  but  one  is  that  this  assumes 
a  challenge  warrant;  that  Rhone-Poulenc  or  some  French  company 
wants  to  find  out  the  process  here  in  Dow  Chemical,  for  example. 
If  they  are,  in  fact,  one  of  the  Inspectors  on  the  team  and  have  been 
allied,  associated  with,  a  former  employee  of  Rhone-Poulenc,  I 
think  that  we  could  go — when  that  was  brought  to  the  attention  of 
the  U.S.  Grovernment,  to  the  national  authority  in  this  case,  we 
could  go  to  the  organization  and  say,  wait  a  minute,  this  is  not  a 
well-founded  request  for  a  challenge  inspection,  and  there  are  three 
bases  for  making  that  claim  and  we  challenge  the  challenge  inspec- 
tion, in  effect. 

It  does  require  a  three-fourths  vote  to  stop  that  search,  but  there 
is  at  least  that  possibility,  and  I  would  suggest  under  the  hypo- 
thetical that  you  have  just  raised  a  very  real  possibility  of  stopping 
that  search. 

Senator  Brown.  How  do  you  stop  it,  though?  I  mean,  it  has 
taken  place.  You  don't  know  that  this  inspection  is  going  to  take 
place. 

Mr.  Shiffrin.  We  have  notice  of  who  the  inspection  team  is  well 
before  the  inspection  actually  takes  place.  So  if  we  find  out  that 
one  of  these  inspectors  is — and  I  realize  it  assumes  certain  facts 
coming  to  light,  but  if  they  do  come  to  light,  we  have  sufficient  time 
to  go  to  the  organization  and  say  you  have  to  stop  this  search. 

The  second  protection  would  be  the  managed  access  where  we 
could  say,  wait  a  minute,  you  don't  need  to  see  this  process,  you 
don't  need  to  see  these  documents,  you  don't  need  to  see  this  test 
result  because  this  has  nothing  to  do  with  what  the  challenge  is 
about,  for  example,  and  we  get  to  shroud,  protect,  segregate  that 
information. 

Senator  Brown.  Only  in  the  challenge  area,  not  in  the  others. 

Mr.  Shiffrin.  Right. 

Senator  Brown.  One  of  the  things  that  would  be  very  helpful  to 
us  is  any  additional  comments  or  suggestions  you  might  want  to 
make  with  regard  to  the  implementing  legislation.  To  the  extent 
that  you  would  like  to,  we  would  appreciate  having  the  benefit  of 
your  thoughts  on  items  that  should  be  included  or  ones  that  are  al- 
ready there  that  should  not  be  included  in  that  legislation. 

Mr.  Shiffrin.  Well,  I  know  that  a  great  deal  of  time  was  spent 
in  the  past,  I  think,  2  years  in  crafting  the  legislation  that  is  before 
the  Congress,  but  I  also  am  certainly  sort  of  smart  enough  to  figure 
out  that  there  have  been  some  concerns  raised  here  and  we  will 
raise  them  within  the  administration. 

I  think  you,  Mr.  Chairman,  asked — or  I  am  not  sure,  maybe  Sen- 
ator Kyi — about  what  could  be  done  with  regard  to  the  implement- 
ing legislation  that  would  further  protect  American  industry.  I 
don't  have  an  informed  view  of  this.  I  mean,  the  only  point  that  has 
been  discussed  by  some  of  the  commentators  is  allowing  some  kind 
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of  compensation  scheme,  but  that  is  certainly  something  that  we 
would  be  willing  to  consider  any  proposals  that  would  further  pro- 
tect American  industry. 

Senator  Brown.  Well,  it  strikes  me  that  having  some  sort  of  an 
agreement  to  extradite  somebody  who  breaks  the  confidentiality  re- 
quirement could  well  be  looked  at,  although  I  am  not  sure  that  is 
something  we  can  do  with  our  own  statute  alone. 

Mr.  Shiffrin.  That  may  be  something  that  can  be  done  multilat- 
erally  in  the  future. 

Senator  Brown.  Enforcement  of  court  orders  or  judgments. 

Mr.  Shiffrin.  I  am  reminded  of  18  U.S.C  title  32,  the  aircraft 
terrorism  statute,  which  provides  for  worldwide  prosecution  of  any- 
one who  endangers  or  blows  up  an  airplane.  We  have  jurisdiction 
in  the  United  States  to  try  that  person  if  they  blow  up  a  plane  any- 
where in  the  world.  That  is  pursuant  to  the  Montreal  Convention. 
Something  along  that  line  could  be  conceived.  I  again  don't  offer  a 
definitive  view. 

Senator  Brown.  I  want  to  thank  you  for  your  testimony.  You  are 
exceptionally  well-informed  and  your  answers  have  been  right  to 
the  point  and  it  is  very  helpful. 

Senator  Kyl.  Mr.  Chairman,  excuse  me.  Might  I  join  in  that 
thanks,  but  also  ask  if  perhaps  you  might  have  misspoken  on  one 
point? 

Mr.  Shiffrin.  It  is  certainly  possible.  Senator. 

Senator  Kyl.  Under  part  II  on  the  annex  on  verification,  it  ap- 
pears to  me  that  paragraph  2  provides  for  an  initial  objection  to  an 
inspector,  but  once  the  overall  list  has  been  accepted,  then  you 
can't  except  on  a  specific  inspection.  Is  that  not  correct? 

Mr.  Shiffrin.  That  may  be  true.  In  fact,  I  am  reminded  that  one 
of  the  remedies  may  be — and  maybe  this  sort  of  cuts  against  the 
point  I  made  earlier — ^you  eliminate  the  inspector  after  the  fact. 
But,  still,  if  the 

Senator  Kyl.  Under  the  treaty,  if  I  could,  a  list  is  supplied  to  ev- 
erybody. You  have  30  days  to  object  to  anybody  on  the  list.  If  you 
do  object  to  anybody  on  the  list,  then  they  can't  inspect  one  of  your 
facilities,  but  there  is  no  subsequent  opportunity  to  object  when 
you  learn  that  the  three  guys  coming  to  inspect  your  plant  are 
from,  I  think  I  said  India,  Pakistan,  and  Canada,  or  wherever  I 
said.  At  that  point,  it  is  too  late  for  you  to  object,  I  think,  under 
the  treaty. 

Mr.  Shiffrin.  I  would  defer  to  Mr.  Seward  on  that  one  point,  if 
I  might. 

Senator  Kyl.  Of  course,  the  problem  is  you  are  probably  not 
going  to  know  that  the  person  is  an  agent  or  that  he  might  be 
bought  off  by  somebody  from  another  country  who  wants  to  get  the 
information  from  him. 

Mr.  Seward.  Senator  Kyl,  you  are  correct  that  we  can  only  take 
a  person  off  the  list  at  the  beginning,  not  immediately  prior  to  an 
inspection.  I  think  the  point  my  colleague  from  the  Department  of 
Justice  was  making  would  be  broader,  that  we  would  object  to  the 
inspection  occurring  in  the  first  place  on  the  basis  of  the  fact  that 
at  least  one  of  the  facts  being  that  we  suspect  one  of  the  inspectors 
to  be  not  living  up  to  the  obligations  under  the  treaty. 
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As  he  points  out,  we  do  have  the  possibility  of  objecting  to  that 
to  the  executive  council,  the  body  that  runs  the  treaty  on  a  day- 
to-day  basis,  although  as  others  have  testified,  that  is  certainly  a 
limited  opportunity  because  we  would  have  to  have  a  three-quar- 
ters vote  within  12  hours  of  the  inspection  request  being  made  for 
a  challenge  inspection. 

Senator  Kyl.  Thank  you. 

Senator  Brown.  Again,  thank  you  for  your  testimony. 

Mr.  Shiffrin.  Thank  you. 

[The  prepared  statement  of  Mr.  Shiffrin,  and  a  letter  in  response 
to  Mr.  Shiffrin's  testimony,  follow:] 

Prepared  Statement  of  Richard  L.  Shiffrin 

I  appreciate  being  given  the  opportunity  to  address  this  Subcommittee  on  the 
Fourth  Amendment  issues  raised  by  both  the  Convention  on  the  Prohibition  of  the 
Development,  Production,  Stockpihng  and  Use  of  Chemical  Weapons  and  on  Their 
Destruction  (the  "Convention"  or  "CWC")  and  the  Chemical  Weapons  Implementa- 
tion Act  (the  "Act")  currently  before  Congress. 

I  am  Richard  Shiffrin,  a  Deputy  Assistant  Attorney  General  in  the  Office  of  Legal 
Counsel,  U.S.  Department  of  Justice.  I  have  served  in  this  capacity  since  June  of 
1933.  Prior  to  my  tenure  in  OLC,  I  was  an  Assistant  State  Attorney  in  Miami,  Flor- 
ida for  eleven  years,  and  an  Assistant  State's  Attorney  in  Connecticut  for  three 
years.  Over  the  course  of  my  professiongil  career,  I  have  had  substantial  experience 
with  both  the  legal  principles  and  practical  application  of  search  and  seizure  law. 

The  Senate,  with  respect  to  the  Convention,  and  the  Congress,  with  respect  to  the 
Act,  now  have  the  opportunity  to  contribute  to  the  world-wide  effort  to  eliminate  the 
scourge  of  chemical  weapons.  Ratification  of  the  Convention  and  passage  of  the  Act 
also  will  represent  positive  steps  towards  the  goal  of  reducing  the  threat  posed  by 
terrorists,  a  goal  shared  by  the  President  and  the  Congress.  Before  I  discuss  specific 
aspects  of  the  inspection  regime  established  under  the  Convention  and  the  Act,  and 
the  application  of  the  Fourth  Amendment  thereto,  I  think  it  is  important  to  remind 
the  Subcommittee  that  the  commitment  to  achieving  a  global  ban  on  chemical  weap- 
ons, and  to  doing  so  without  our  constitutional  framework,  has  been  a  bipartisan 
one.  Negotiations  on  the  Convention  commenced  during  the  Administration  of  Presi- 
dent Reagan;  the  Convention  was  signed  under  President  Bush.  President  Clinton 
is  fiilly  pledged  to  ratification  of  the  Convention  and  enactment  of  the  implementing 
legislation. 

We  have  reviewed  this  Convention  and  this  Act  and  have  concluded  that  the  in- 
spection regime  they  would  create  will  not  compromise  the  guarantees  of  the  Fourth 
Amendment.  The  right  of  the  people  to  be  free  from  unreasonable  searches  and  sei- 
z\ires,  as  much  as  any  specific  provision  of  the  Constitution,  represents  a  check  on 
the  power  of  government.  At  the  same  time,  the  Fourth  Amendment  stands  as  a 
solemn  declaration  of  the  right  to  conduct  one's  affairs  in  private.  Over  eighty  years 
ago,  the  Supreme  Court  observed  that  the  duty  of  giving  force  and  effect  to  the 
Fourth  Amendment  "is  obligatory  upon  all  entrusted  under  our  Federal  system  with 
the  enforcement  of  the  laws."  Weeks  v.  United  States,  232  U.S.  383,  392  (1914).  This 
Administration,  the  Department  of  Justice,  and  I  have  an  abiding  conviction  in  this 
principle. 

Both  the  Convention  and  the  Act  have  been  painstakingly  drafted  to  put  in  place 
an  effective  verifiable  ban  on  the  development,  acquisition,  and  use  of  chemical 
weapons.  But  none  of  their  provisions  in  any  way  contemplates  or  permits  conduct 
in  contravention  of  the  Fourth  Amendment.  Indeed,  the  inspection  provisions  were 
drafted  to  be  fully  consonant  with  the  dictates  of  search  and  seizure  law. 

To  ensure  compliance  with  the  CWC  prohibitions  and  requirements,  the  Conven- 
tion and  its  implementing  legislation  would  permit  two  types  of  verification  inspec- 
tions: routine  (which  will  apply  to  three  Schedules  of  chemicals)  and  challenge.  I 
will  address  each  type  of  inspection  in  turn. 

Routine  inspections. — All  facilities,  both  public  and  private,  that  are  "declared"  as 
producing  scheduled  chemicals  as  set  forth  under  the  CWC  would  be  subject  to  rou- 
tine inspections.  The  Technical  Secretariat  of  the  CWC's  Organization  for  the  Prohi- 
bition of  Chemical  Weapons  ("OPCW")  would  select  such  facilities  for  inspection 
based  on  neutral  and  objective  criteria.  The  purpose  of  the  routine  inspection  is 
strictly  Umited:  to  determine  the  accuracy  of  declarations  and  to  determine  whether 
activities  are  in  accordance  with  CWC  obligations.  Other  than  those  facilities  that 
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produce  the  very  restricted  amounts  of  chemicals  set  forth  under  Schedule  I,  no  de- 
clared facility  would  be  subject  to  routine  inspection  more  than  twice  a  year. 

As  an  initial  matter,  the  Administration  anticipates  that  most  inspections — rou- 
tine and  challenge — will  be  conducted  with  the  consent  of  the  owner  or  operator  of 
the  facility  at  issue.  It  is  important  to  keep  in  mind  that  the  chemical  manufactur- 
ing industry  itself  strongly  supports  the  ratification  and  implementation  of  the  CWC 
and  its  verification  inspection  scheme.  Where  available,  the  specifics  of  these  inspec- 
tions will  be  dictated  by  facility  agreements  entered  into  between  the  U.S.  Govern- 
ment and  the  OPCW.  If  consent  were  to  be  denied,  however,  absent  exigent  cir- 
cumstances, the  U.S.  Government  would  seek  an  administrative  warrant  to  inspect 
a  specific  facility. 

This  inspection  scheme  is  fully  consistent  with  Fourth  Amendment  principles.  The 
Fourth  Amendment  requires  that  "subject  only  to  a  few  specifically  established  and 
well-delineated  exceptions,"  United  States  v.  Katz,  389  U.S.  347,  357  (1967), 
searches  and  seizures  conducted  in  the  absence  of  "a  judicial  warrant  issued  upon 
probable  cause  and  particularly  describing  the  items  to  be  seized"  are  per  se  unrea- 
sonable. United  States  v.  Place,  462  U.S.  696,  701  (1983).  The  Fourth  Amendment's 
warrant  and  probable  cause  requirements  do  not  apply  to  a  particular  search,  how- 
ever, when  the  party  to  be  searched  provides  consent.  Schneckloth  v.  Bustamonte, 
412  U.S.  218  (1973).  I  thus  would  emphasize  that  the  warrant  provisions  under  the 
CWC  and  its  implementing  legislation  would  apply  only  to  the  small  minority  of  in- 
spections in  which  consent  might  be  withheld. 

The  Fourth  Amendment's  prohibition  on  unreasonable  searches  and  seizures  ap- 
plies to  administrative  searches  of  private  commercial  property.  See  See  v.  City  of 
Seattle,  387  U.S.  541,  543-44  (1967).  The  expectation  of  privacy  in  commercial 
premises,  however,  is  less  than  the  similar  expectation  in  one's  home.  See  id.  at 
545-46.  For  purposes  of  an  administrative  search,  "probable  cause  justifjdng  the  is- 
suance of  a  warrant  may  be  based  not  only  on  specific  evidence  of  an  existing  viola- 
tion but  also  on  a  showing  that  'reasonable  legislative  or  administrative  standards 
for  conducting  an  *  *  *  inspection  are  satisfied  with  respect  to  a  particular  [estab- 
lishment].'" Marshall  v.  Barlow's,  Inc.,  436  U.S.  307,  320  (1978)  (footnote  omitted) 
(quoting  Camara  v.  Municipal  CouH,  387  U.S.  523,  538  (1967)).  With  respect  to 
closely  regulated  industries,  the  Supreme  Court  has  held  that  "[t]his  expectation  is 
particularly  attenuated."  New  York  v.  Burger,  482  U.S.  691,  700  (1987). 

In  part  due  to  the  extensive  environmental,  health,  and  safety  issues  inherent  in 
its  activities,  the  chemical  manufacturing  industry  is  already  subject  to  pervasive 

Governmental  regulation.  The  Resource  Conservation  and  Recovery  Act,  the  Toxic 
ubstance  Control  Act,  the  Clean  Air  Act,  and  the  Clean  Water  Act,  to  a  greater 
or  lesser  degree,  apply  to  most  of  the  U.S.  facilities  that  will  be  declared  under  the 
CWC.  Through  ratification  of  the  CWC  and  enactment  of  its  implementing  legisla- 
tion, the  chemical  manufacturing  industry  similarly  would  be  subject  to  their  regu- 
latory scheme.  To  ensure  compliance  with  its  terms,  the  CWC  and  the  Act  provide 
for  "'reasonable  legislative  or  administrative  standards  for  conducting  an  *  *  *  in- 
spection.'" Barlow's,  436  U.S.  at  320  (quoting  Camara  v.  Municipal  Court,  387  U.S. 
at  538).  All  facilities  that  would  be  subject  to  routine  searches  under  the  CWC  are 
part  of  this  industry,  and  would  be  declared  under  the  CWC  and  thus  on  notice  that 
routine  inspections  would  take  place.  For  these  facilities,  there  would  be  sufficient 
basis  for  obtaining  administrative  search  warrants  to  conduct  verification  inspec- 
tions where  consent  is  denied.  In  those  cases,  a  warrant  would  be  sought  prior  to 
initiation  of  an  inspection,  in  the  absence  of  exigent  circumstances. 

Challenge  inspections. — ^The  second  t3TJe  of  inspections  are  the  challenge  inspec- 
tions. If  a  State  Party  makes  a  specific  adlegation  of  non-compliance,  it  may  request 
that  the  suspect  facility  be  made  subject  to  a  challenge  inspection,  whether  or  not 
that  facility  was  declared. 

Declared  facilities  selected  for  a  challenge  inspection  would  be  subject  to  inspec- 
tions in  the  same  manner  as  provided  under  the  CWC  and  the  Act  for  routine  in- 
spections: pursuant  to  either  consent  or  an  administrative  search  wgirrant.  Facilities 
that  are  undeclared,  however,  likely  would  not  fall  within  the  closely  regulated  in- 
dustry of  chemical  manufacturing.  Therefore,  the  government  may  not  be  able  to  ob- 
tain administrative  search  warrants  to  conduct  such  inspections.  Instead,  for  the 
small  number  of  undeclared  facilities  where  consent  to  inspect  is  denied,  and  where 
an  administrative  warrant  is  unobtainable,  the  Fourth  Amendment,  in  the  absence 
of  exigent  circumstances,  may  require  that  a  criminal  search  warrant  be  secured. 
This  warrant  would  be  based  on  probable  cause  to  believe  that  a  violation  of  the 
Act  or  Convention  has  been  or  is  being  committed. 

In  certain  instances,  insufficient  evidence  may  exist  to  establish  criminal  probable 
cause  within  the  meaning  of  the  Fourth  Amendment.  Thus,  a  search  warrant  would 
be  unobtainable.  The  CWC  anticipates  this  possibiUty  and  would  not  force  a  choice 
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between  compliance  with  its  terms,  and  adherence  to  our  constitutional  principles. 
Rather,  the  Convention  specifically  allows  the  U.S.  Government,  in  granting  access 
to  facilities  identified  for  challenge  inspections,  to  "tak[e]  into  account  any  constitu- 
tional obligations  it  may  have  with  regard  to  proprietary  rights  or  searches  and  sei- 
zures." See  Verification  Annex  of  the  CWC,  Pt.  X,  Para.  C.41.  Hence,  in  the  rare 
event  that  the  Fourth  Amendment  would  pose  a  bar  to  a  search  of  premises  identi- 
fied for  a  challenge  inspection  and  the  inspection  could  not  go  forward,  the  United 
States  would  remain  in  full  compliance  with  its  obligations  under  the  CWC. 

Issuance  of  warrants. — Next,  I  would  like  to  discuss  specifically  how  warrants 
would  be  issued  under  the  Act.  Once  the  Lead  Agency  representing  the  U.S.  Govern- 
ment provides  sufficient  information  to  support  a  finding  of  administrative  probable 
cause,  the  Act  directs  the  authorized  official  to  issue  promptly  a  search  warrant  au- 
thorizing the  requested  routine  or  challenge  inspection.  To  demonstrate  probable 
cause  for  an  administrative  warrant,  the  government  must  submit  an  affidavit  stat- 
ing that  the  CWC  is  in  force  for  the  United  States;  the  facility  to  be  inspected  is 
subject  to  the  specific  tjrpe  of  inspection  requested  by  the  OPCW;  the  procedures  es- 
tablished under  the  CWC  and  the  Act  for  initiating  the  inspection  have  been  com- 
plied with;  and  the  Government  will  undertake  to  ensure  that  the  inspection  is  con- 
ducted in  a  reasonable  manner,  not  to  exceed  the  scope  or  duration  set  forth  in,  or 
authorized  by,  the  CWC  and  the  Act.  In  turn,  the  administrative  warrant  must 
specify  the  type  of  inspection  authorized  and  its  purpose;  the  type  of  facility  to  be 
inspected  and  its  location;  the  items,  documents,  and  areas  that  may  be  inspected; 
the  commencement  and  concluding  dates  and  times  of  the  inspection;  and  the  identi- 
ties of  the  representative  of  the  Technical  Secretariat  of  the  OPCW,  and  of  the  rep- 
resentatives of  the  Lead  Agency. 

Additional  protections. — The  inspection  regime  set  forth  in  the  Act  contains  a 
number  of  provisions  designed  to  protect  individual  rights.  Written  notice  must  be 
provided  to  the  owner  and  to  the  operator,  occupant,  or  agent  ("operator")  in  charge 
of  the  premises  to  be  inspected.  The  notice  must  be  submitted  to  the  owner  or  opera- 
tor as  soon  as  possible  after  the  U.S.  Government  receives  it  from  the  Technical  Sec- 
retariat. The  notice  must  include  all  appropriate  information  supplied  by  the  Tech- 
nical Secretariat  regarding  the  basis  for  the  selection  of  the  facility.  For  challenge 
inspections,  this  notice  will  specify  the  nature  and  circumstances  of  the  alleged  non- 
compliance, as  well  as  all  appropriate  information  serving  as  the  basis  for  the  chal- 
lenge. 

In  addition,  the  Act  provides  that  if  an  owner  or  operator  of  the  premises  is 
present,  a  member  of  the  inspection  team  and  the  U.S.  Government  representative 
must  present  appropriate  credentials.  Consistent  with  the  time  frames  set  forth  in 
the  CWC,  each  inspection  must  commence  and  be  completed  promptly.  The  time, 
scope,  and  manner  of  the  inspection  must  be  reasonable.  To  the  extent  possible  con- 
sistent with  the  CWC,  no  inspection  may  extend  to  financial,  sales  and  marketing 
(other  than  shipment),  pricing,  personnel,  research,  or  patent  data,  or  data  main- 
tained for  compliance  with  environmental  or  occupational  health  and  safety  regula- 
tions. 

Under  the  CWC  and  the  Act,  facility  agreements  must  be  concluded  for  all  Sched- 
ule 1  facilities,  and  for  Schedule  2  facilities,  unless  the  owner  or  operator  of  the 
premises  and  the  Techniced  Secretariat  concur  that  such  an  agreement  is  unneces- 
sary. The  owners  or  operators  of  Schedule  3  facilities  and  other  chemical  production 
facilities  subject  to  inspection  under  the  CWC,  have  the  option  of  requesting  a  facil- 
ity agreement  if  they  so  desire.  The  Act  provides  that,  if  a  request  is  made,  the  U.S. 
Government  should  negotiate  and  conclude  a  facility  agreement.  The  owner  or  oper- 
ator shall  have  the  right,  to  the  extent  practicable  consistent  with  the  obligations 
of  the  United  States  under  the  CWC,  to  participate  in  the  preparation  for,  and  ob- 
serve the  negotiation  of,  this  agreement. 

If  the  U.S.  Government  has  signed  a  facility  agreement  with  the  OPCW  governing 
a  particular  facility,  any  routine  inspection  of  that  facility  must  be  conducted  in  ac- 
cordance with  such  agreement.  Because  these  agreements  will  establish  detailed 
procedures  that  will  control  the  conduct  of  inspections  of  affected  facilities,  the 
agreements  will  encourage  owners  and  operators  to  consent  to  an  inspection  and 
grant  access  to  their  facilities. 

In  my  opinion  the  Chemical  Weapons  Convention  and  the  Implementation  Act  re- 
flect a  supreme  efTort  and  an  extraordinary  accomplishment.  A  measurable  step  has 
been  taken  to  make  the  world  a  safer  place  in  which  to  live  and,  at  the  same  time, 
the  principles  set  forth  in  the  Fourth  Amendment  to  the  U.S.  Constitution  have 
been  scrupulously  observed.  I  would  thus  urge  the  Senate  to  consent  to  ratification 
of  the  Convention  and  Congressional  passage  of  the  Act. 

1  will  be  happy  to  answer  any  questions  you  might  have. 
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September  26,  1996. 
Hon.  Hank  Brown, 
U.S.  Senator,  Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  DC. 

Dear  Senator  Brown:  It  was  a  great  honor  and  pleasure  to  testify  before  your 
subcommittee  on  September  10,  1996,  concerning  the  constitutionality  of  the  Chemi- 
cal Weapons  Convention.  I  appreciate  the  opportunity  to  add  these  written  com- 
ments to  the  record  in  response  to  the  arguments  made  by  Mr.  Richard  L.  Shiffrin 
of  the  Justice  Department's  Office  of  Legal  Council.  I  was  cheered  to  read  that  the 
administration  conceded  that  a  warrant  requirement  ought  to  be  included  in  the  im- 
plementing legislation,  and  thus  I  will  limit  my  comments  to  the  Appointments 
Clause  issue. 

As  you  will  recall,  one  of  my  chief  criticisms  of  the  Chemical  Weapons  Convention 
and  its  implementing  legislation  related  to  our  Constitution's  Appointments  Clause.* 
I  argued  t5iat  under  the  Convention  and  its  accompanying  legislation,  members  of 
the  Convention's  Technical  Secretariat  exercised  substantial  authority  and  discre- 
tion under  federal  law,  and  hence  had  to  be  appointed  officers  of  the  tJnited  States 
pursuant  to  the  Appointments  Clause.  I  concluded  that  allowing  foreign  officials  to 
exercise  the  power  of  federal  law  would  undermine  the  fundamental  public  checks 
on  the  power  of  the  federal  government. 

As  Mr.  Shiffrin  did  not  present  his  arguments  in  the  form  of  written  testimony, 
I  will  do  my  best  to  reconstruct  his  comments.  Mr.  Shiffi-in,  relying  upon  a  memo- 
randum by  the  Justice  Department's  Office  of  Legal  Counsel  (OLC)  concerning  the 
separation  of  powers,^  claims  that  I  am  incorrect  to  argue  that  those  who  enforce 
and  exercise  substantial  discretion  under  federal  law  must  be  appointed  under  the 
Appointments  Clause.  Quoting  from  OLC's  memorandum,  he  concluded  that:  "The 
appointments  clause  is  simply  not  implicated  when  significant  authority  is  devolved 
upon  non-federal  actors."  As  examples  of  situations  in  which  individuals  wield  fed- 
eral power  without  undergoing  appointment,  Mr.  Shiffrin  referred  to  two  cases: 
when  state  governors  exercise  power  under  federal  statutes,  and  when  private  indi- 
viduals sue  under  the  False  Claims  Act  in  what  are  known  as  qui  tam  actions. 

I  must  confess  that  I  am  surprised  at  Mr.  Shiffrin's  rather  blanket  and  absolute 
rejection  of  my  argument,^  for  until  recently  the  Office  of  Legal  Counsel  shared  my 
evaluation  of  the  Appointments  Clause.  On  at  least  four  separate  occasions,  OLC 
has  argued  that  the  Appointments  Clause  requires  that  all  individuals  who  exercise 
federal  authority  must  be  appointed  pursuant  to  the  Clause.''  These  opinions  indi- 
cate that  at  lest  five  previous  Assistant  Attorneys  General  for  the  Office  of  Legal 
Counsel  have  concluded  that  the  Appointments  Clause  requires  appointment  of 
those  who  exercise  significant  authority  under  federal  law.^  One  of  the  opinions 
even  concluded  that  the  qui  tam  provisions  that  Mr.  Shiffrin  so  relied  upon  are  un- 
constitutional. 

OLC's  earlier  opinion  on  the  constitutionality  of  qui  tam  provision  provides  a  clear 
example  of  the  view  formerly  held  by  OLC.  As  you  know,  qui  tam  refers  to  statutory 
provisions  that  essentially  allow  private  individuals  to  prosecute  on  behalf  of  the 
United  States  in  federal  court.  In  the  False  Claims  Act,  which  Mr.  Shiffrin  specifi- 
cally referred  to  in  his  oral  testimony.  Congress  authorized  any  person  (known  as 
"relators")  to  prosecute — on  behalf  of  the  United  States  and  in  the  name  of  the  Unit- 
ed States — a  civil  fraud  for  treble  damages  and  penalties  against  any  person  who 
allegedly  makes  a  false  claim  to  the  United  State  Government.  In  examining  the 
validity  of  these  provisions  under  the  Appointments  Clause,  OLC  reasoned  that: 

"Qui  tam  relators  are  not  appointed  in  any  of  the  ways  prescribed  by  the  Appoint- 
ments Clause  and  hold  no  commission  under  the  United  States.  Yet  these  relators 
exercise  significant  governmental  authority  by  suing  to  enforce  the  rights  of  the 


lU.S.  Const,  art.  II,  §2,  cl.2. 

2  Memorandum  for  the  General  Counsels  of  the  Federal  Government,  from  Assistant  Attorney 
General  Walter  Dellinger,  re:  The  Constitutional  Separation  of  Powers  between  the  President 
and  Congress  (May  7,  1996). 

3  Mr.  Shiffrin,  in  response  to  my  argument,  apparently  declared:  'That's  simply  not  _true. 
Later  in  his  testimony,  he  stated:  "He's  just  dead  wrong  about  the  appointments  clause.    Con- 
stitutional Implications  of  the  Chemical  Weapons  Convention,  Senate  Subcommittee  on  the  Con- 
stitution, Federalism  and  Property  Rights,  104th  Cong.,  2d  Sess.,  Federal  Document  Clearmg 
House,  RDCH  Political  Transcripts,  at  48-49  (September  10,  1996). 

"ConstitutionaUty  of  Subsection  4117(b)  of  Enrolled  Bill  H.R.  5835,  14  Op.  O.L.C.  170  (1990); 
Constitutionality  of  the  Qui  Tam  Provisions  of  the  False  Claims  Act,  13  Op.  O.L.C.  249  (1989); 
Representation  of  the  United  States  Sentencing  Commission  in  Litigation,  12  Op.  O.L.C.  73 
(1988);  Proposed  Legislation  to  Establish  the  National  Indian  Gaming  Commission,  11  Op. 
O.L.C.  73  (1987). 

5  The  opinions  are  either  written  by,  or  refer  to  the  views  of,  Assistant  Attorneys  General  Bar, 
Luttig,  Cooper,  Olson,  and  Kmiec. 
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United  States  in  the  name  of  the  United  States.  Just  as  Congress  cannot  vest  Htiga- 
tion  authority  in  commission  members  who  have  not  been  duly  appointed,  it  cannot 
vest  such  Htigation  authority  in  self-selected  private  bounty  hunters  who  operate 
without  accountability  and  without  commitment  to  the  United  States'  interests." 

In  concluding  that  the  qui  tarn  provisions  were  unconstitutional,  OLC  declared 
that  "this  is  not  even  a  close  question."  I  agree. 

It  is  distressing  to  see  OLC  so  completely  reverse  course,  especially  when  it  has 
held  the  earlier  position  for  what  appears  to  have  been  more  than  a  decade  vmder 
the  administrations  of  several  different  Assistant  Attorneys  General.  If  this  does  not 
bring  OLC's  current  views  into  some  doubt,  then  at  the  very  least  it  indicates  that 
this  Committee  and  the  Senate  need  not  provide  any  deference  to  OLC's  views  on 
this  matter. 

I  also  would  point  out  that  neither  OLC's  memo  nor  Mr.  Shiffrin  addresses  the 
issue  of  a  law  that  delegates  federal  power  to  a  member  of  a  foreign  government 
or  of  an  international  organization.  lather,  OLC's  memo  discusses  delegations  of 
federal  authority  to  officeholders  of  the  state  governments  and  to  private  citizens 
in  the  context  of  litigation.  Nor  did  Mr.  Shiffrin  refer  to  any  Supreme  Court  cases 
that  defend  his  position;  rather,  he  simply  cites  two  examples  where  Congress  has 
chosen  to  give  some  manner  of  authority  to  individuals  who  are  not  ofiicers  of  the 
federal  government.  Of  course,  the  existence  of  a  sporadic  practice  made  up  of  iso- 
lated incidents — or  even  the  existence  of  a  long-standing  tradition,  if  such  were  the 
case  here — does  not  render  an  unconstitutional  arrangement  constitutional. 

I  think  that  my  reading  is  the  best  interpretation  of  the  Supreme  Court's  line  of 
cases  on  the  Appointments  Clause  beginning  with  Buckley  v.  Valeo.^  In  Buckley,  the 
Court  concluded  that  "any  appointee  exercising  significant  authority  pursuant  to  the 
laws  of  the  United  States  is  an  'Officer  of  the  United  States,'  and  must,  therefore, 
be  appointed  in  the  manner  prescribed  by"  the  Appointments  Clause.  I  suppose  that 
one  could  read  "appointee"  to  mean  that  only  federal  appointees  are  subject  to  the 
Appointment  Clause,  but  this  would  be  an  absurd  reading.  It  would  allow  Congress 
to  avoid  the  requirements  of  the  Appointments  Clause  simply  by  vesting  authority 
in  private  individuals,  rather  than  in  "appointees."  Mr.  Shiffrin  appears  to  believe 
that  the  constitutional  challenges  in  Freytag  v.  Commissioner  of  Internal  Revenue, 
in  Weiss  v.  United  States,  and  in  Ryder  v.  United  States,  would  be  easily  avoided 
if  the  authority  in  those  cases  were  exercise  by  private  individuals,  rather  than  offi- 
cials of  the  federal  government.  I  think  it  is  clear  from  the  reasoning  of  those  cases 
that  the  constitutional  problems  would  only  have  been  exacerbated  had  this  been 
the  case.'^ 

Furthermore,  I  believe  that  OLC  has  ignored  some  basic  principles  of  the  Con- 
stitution in  reaching  this  conclusion.  It  is  clear  from  the  Federalist  Papers  and  other 
documents  from  the  ratification  period  that  the  framers  intended  to  design  a  govern- 
ment that  obeyed  the  principles  of  popular  sovereignty.^  All  power  exercise  by  the 
federal  government  was  considered  to  be  delegated  by  the  people.  Put  another  way, 
the  American  people  are  the  principals,  and  federal  officials  are  only  their  agents. 
Thereby,  every  individual  who  exercises  federal  power  is  ultimately  accountable  to 
the  public,  which  elects  the  Congress  and  the  President  and  the  Vice-President,  who 
themselves  control  the  executive  branch.  If  the  people  do  not  approve  the  laws  that 
are  passed  or  the  manner  in  which  they  are  executed,  they  can  eject  their  elected 
representatives  and  choose  others  who  will  follow  the  desired  policy.  It  is  this  under- 
standing of  our  Constitution's  fundamental  structure  that  has  motivated  it  in  both 
its  Appointments  Clause  cases  and  its  non-delegation  cases. 

OLC's  interpretation  of  the  Appointments  Clause  and  of  the  Constitution  would 
eviscerate  this  basic  principle  of  democratic  government.  If  members  of  the  Tech- 
nical Secretariat  should  abuse  the  authority  under  federal  law,  the  people  have  no 
means  of  removing  them  or  of  punishing  them.  Nor  are  there  any  compensation 
mechanisms  for  American  citizen  who  are  injured  by  the  action  of  the  members  of 
the  Technical  Secretariat.  Because  they  are  not  ofiicers  or  employees  of  the  federal 
government,  they  have  no  legal  incentive  to  respect  the  rights  of  American  citizens 
and  corporations  when  they  choose  the  locations  to  inspect  or  when  they  conduct 
searches.  Indeed,  members  of  the  Technical  Secretariat  are  not  members  of  the  Ex- 
ecutive branch,  which  means  that  the  President  or  his  designates  cannot  remove 


6  424  U.S.  1(1976) 

^I  think  that  Mr.  Shiffrin  has  fundamentally  misread  Buckley.  In  that  case,  the  Court  used 
the  word  "appointee"  simply  because  the  individuals  in  question  were  appointed  to  a  position 
on  the  Federal  Elections  Commission.  There  is  nothing  in  the  case  or  in  later  cases  that  sug- 
gests that  the  holding  would  be  any  different  if  the  individuals  in  question  in  that  case  were 
not  appointed  to  a  federal  office,  but  instead  had  been  private  individuals. 

8  See,  e.g.,  Akhil  Amar,  Of  Sovereignty  and  Federalism,  96  Yale  L.J.  1425  (1987). 
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them  for  failure  to  follow  the  law  or  to  carry  out  executive  policy.  It  is  curious,  to 
say  the  least,  to  see  the  Justice  Department's  Office  of  Legal  Counsel  arguing  to  in- 
sulate individuals  who  exercise  power  under  federal  law  from  control  by  the  Presi- 
dent. 

OLC's  memo  attempts  to  narrow  the  natural  interpretation  of  Buckley  and  its 
progeny  by  resuscitating  three  cases  of  a  much  older  vintage.  United  States  v.  Mau- 
rice, 26  F.  Cas.  1211  (C.C.D.  Va.  1823)  (No.  15.747);  United  States  v.  Germaine,  99 
U.S.C.  508  (1879),  and  Auffmordt  v.  Hedden,  137  U.S.  310  (1890).  These  cases  are 
not  on  point.  First,  they  discuss  the  difference  between  officers  of  the  United  States 
on  the  one  hand,  and  employees  of  the  United  States  on  the  other.  Clearly,  the  fed- 
eral government  employs  many  individuals  either  as  employees  or  as  independent 
contractors.  But  it  is  quite  clear  here  that  the  members  of  the  Technical  Secretariat 
are  not  considered  either  officers  or  employees  of  the  United  States  by  the  Conven- 
tion's implementing  language  or  by  OLC.  Members  of  the  Technical  Secretariat  are 
not  hirea  by  the  President  or  his  designees,  are  not  paid  by  the  United  States,  nor 
can  they  be  removed  by  the  President  or  his  designees.  Germaine  and  Auffmordt 
simply  do  not  address  the  situation  that  arises  when  the  government  attempts  to 
delegate  authority  to  individuals  who  are  neither  officers  nor  employees  of  the  fed- 
eral government. 

Second,  none  of  these  cases  involved  situations  in  which  a  federal  statute  dele- 
gated substantial  authority  and  discretion  to  the  individual  in  question.  It  is  quite 
clear  that  the  individuals  in  question  had  acted  in  only  a  ministerigd  or  advisory 
capacity,  and  that  they  exercised  no  independent  authority  or  discretion  under  fed- 
eral law.  In  Germaine,  the  individuals  was  a  surgeon  who  was  paid  a  fee  to  examine 
applications  for  a  pension.  In  Auffmordt,  the  individual  in  question  was  an  expert 
who  could  be  consulted  for  an  appraisal  of  certain  imported  goods.  The  nature  of 
the  power  and  discretion  of  the  federal  official  in  question  was  critical  to  the  deter- 
mination whether  he  or  she  was  an  officer  of  the  United  States.  As  the  Court  stated 
in  Germaine  and  Auffmordt,  the  employees  were  not  officers  because  "[they  are]  but 
an  agent  of  the  Commissioner,  appointed  by  him,  and  removable  by  him  at  his 
pleasure,  to  procure  information  needed  to  aid  in  the  performance  of  his  own  official 
duties."^  These  individuals  essentially  were  independent  contractors  or  consultants 
who  were  temporarily  employed  by  the  government  in  a  ministerial  capacity.  They 
did  not  exercise  substantial  authority  and  discretion  under  federal  law,  nor  did  they 
decide  questions  involving  the  constitutional  rights  of  American  citizens,  as  do  the 
members  of  the  Technical  Secretariat. 

In  this  respect,  contrary  to  the  views  of  the  OLC  memo,  Germaine  and  Auffmordt 
are  quite  consistent  with  the  reading  of  Buckley  that  I  advanced  at  the  hearing  and 
that  OLC  used  to  promote.  The  individuals  in  Germaine  and  Auffmordt  could  be  em- 
ployees of  the  United  States  but  not  Officers  because  they  exercised  no  independent 
authority  or  discretion.  They  were  simply  consulted  for  their  expertise  and  skill.  But 
all  others  who,  as  Buckley  puts  it,  "exercis[e]  significant  authority"  under  federal 
law  or  who  are  responsible  "for  the  administration  and  enforcement  of  the  public 
law"  are  Officers  of  the  United  States  and  must  be  appointed  pursuant  to  the  Ap- 
pointments Clause.  To  read  Buckley  in  this  straightforward  manner — a  way  that  re- 
inforces, rather  than  undermines,  the  fundamental  principles  of  accountability  that 
inform  our  Constitution — in  no  way  requires  the  sub  silentio  overruling  of  Germaine 
and  Auffmordt.  In  fact,  these  cases  make  perfect  sense  when  read  together  with  the 
text  of  the  Appointments  Clause. 

Third,  the  cases  upon  which  OLC  relies  were  decided  long  before  a  number  of 
modem  developments.  The  Court  decided  Germaine  and  Auffmordt  before  the  devel- 
opment of  the  modem  administrative  state  and  the  proliferation  of  new  federal 
officerships  and  new  hybrid  administrative  agencies  that  has  taken  place  in  the  last 
60  years.  Those  cases  also  came  well  before  Buckley  and  its  progeny,  and  they  do 
not  employ  the  same  analytical  structure  as  the  more  recent  cases.  Finally, 
Germaine  and  Auffmordt  did  not  involve  the  relationship  between  the  Appointments 
Clause  and  international  treaty  obligations,  and,  indeed,  they  arose  before  the  na- 
tion's growing  involvement  in  multilateral  organizations  after  World  War  II. 

I  would  like  to  respond  to  one  last  point  made  by  Mr.  Shiffrin.  He  argued  that 
federal  statutes  giving  federal  authority  to  state  governors  somehow  should  justify 
a  federal  statute  that  vested  authority  in  foreign  officials.  This  analogy  is  inapt.  As 
the  OLC  memo  admits,  when  state  officials  fulfill  their  duties  under  federal  law, 
they  do  so  as  state  officials,  not  federal  officials.  ^^  State  officials  exercise  authonty 
affecting  the  rights  of  citizens  pursuant  to  state  law,  rather  than  federal  law.  In 
more  practical  terms,  when  a  state  law  enforcement  officer  enters  a  residence,  he 


9  Auffmordt,  137  U.S.  310,  328  (1890)  (quoting  United  States  v.  Germaine,  99  U.S.  508  (1879)). 

10  OLC  Memo,  supra  note  1,  at  24  &  n.  64. 
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must  do  so  under  the  power  granted  to  him  under  state  law,  even  if  he  happens 
to  discover  evidence  that  is  later  used  in  a  federal  prosecution. ^^ 

This  is  an  important  distinction  because,  unlike  the  case  with  state  officials,  mem- 
bers of  the  Technical  Secretariat  have  no  independent  office  in  the  American  govern- 
mental system  that  permits  them  to  choose  locations  for  inspection  and  to  conduct 
searches.  If  no  Convention  or  federal  statute  gave  the  Secretariat  such  powers,  then 
the  Secretariat's  members  would  have  no  legal  power  to  force  their  way  into  Amer- 
ican residences  or  businesses.  It  is  federal  law  that  gives  them  this  substantial  au- 
thority and  discretion,  and  therefore  it  is  the  federal  Constitution  which  must  pro- 
vide the  method  for  their  appointment. 

In  conclusion,  Mr.  Shiffrin  and  OLC's  memo  have  failed  to  grapple  with  the  hypo- 
thetical I  posed  in  my  written  and  oral  testimony.  Suppose  that  the  United  States 
were  to  sign  a  multilateral  treaty  to  prevent  international  crime  and  terrorism.  Sup- 
pose further  that  this  treaty  established  an  international  police  organization  that 
was  charged  with  the  duty  to  investigate  and  prevent  such  international  crimes. 
And  imagine  that  the  treaty  gave  this  international  police  force  the  authority  to 
enter  and  search  any  location  where  the  police  believed  an  international  crime 
might  be  planned  or  might  be  taking  place.  Does  the  Constitution  permit  these 
international  policemen  to  take  the  place  of  American  law  enforcement  officers  and 
to  enter  the  businesses  and  homes  of  American  citizens  under  color  of  federal  law? 

I  believe  that  the  Appointments  Clause  and  the  Constitution's  prohibition  on  the 
delegation  of  federal  power  to  non-federal  officials  demands  that  Congress's  answer 
be  a  "no."  Until  recently,  the  Justice  Department's  Office  of  Legal  Counsel  would 
have  joined  me  in  also  answering  no.  I  conclude  that  the  Senate  must  give  a  similar 
answer  in  regards  to  the  Chemical  Weapons  Convention,  and  that  it  should  demand 
changes  to  the  implementing  legislation  to  cure  the  Appointments  Clause  defect. 

I  wish  to  thank  you  for  the  opportunity  to  answer  the  views  of  the  Office  of  Legal 
Counsel,  and  I  am  at  your  disposal  if  I  can  provide  any  further  advice  to  your  Com- 
mittee. 

Sincerely, 

John  Yoo, 
Acting  Professor  of  Law. 

Senator  Brown.  The  subcommittee  is  adjourned. 
[Whereupon,  at  12:43  p.m.,  the  subcommittee  was  adjourned.] 


I'lt  is  questionable  whether  a  state  official  exercises  powers  pursuant  to  federal  law  because 
it  is  unclear  whether  a  state  executive  official  has  any  independent  duty  to  carry  out  federal 
law  at  all.  See  New  York  v.  United  States,  505  U.S.  144  (1992).  While  a  state  officer  voluntarily 
may  (and  I  believe  should)  enforce  federal  law,  it  is  an  open  question  whether  the  federal  gov- 
ernment can  compel  a  state  officer  to  do  so.  If  a  state  officer  has  an  enforceable  legal  obhgation 
to  enforce  federal  law,  then  thorny  problems  are  raised  concerning  whether  the  President  can 
control  the  governor's  activities  and  even  remove  the  governor  (at  least  in  regards  to  enforcing 
federal  law).  Compare  Steven  G.  Calabresi  &  Saikrishna  B.  Prakash,  The  President's  Power  to 
Execute  the  Laws,  104  Yale  L.J.  541  (1994),  with  Lawrence  Lessig  &  Cass  R.  Sunstein,  The 
President  and  the  Administration,  94  Colum.  L.  Rev.  1  (1994).  These  are  not  settled  questions; 
in  fact,  the  Supreme  Court  has  granted  certiorari  on  a  case  this  Term  to  address  some  of  these 
issues.  Mack  v.  United  States,  66  F.3d  1025  (9th  cir.  1995),  cert,  granted  116  S.Ct.  2521  (1996). 
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